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QUESTIONS PRESENTED

The City of Indiangpolis enacted an ordinance that requires a
parent's consent for aminor to play at commercid locations certan
video games that depict "graphic violence' or "strong sexua
content” and are "harmful to minors," as those terms are defined in
the ordinance. The questions presented are:

1

Whether the video gamesthat the ordinance regulates are
protected speech.

Whether gtrict scrutiny applies to the ordinance's regulation
of speech that is indecent or harmful to minors where, as
here, adult access to the speech is unaffected.

Whether the depictions of hard-core graphic violence that
the ordinance regulates can be considered obscene as to
minors under the variable obscenity doctrine of Ginsberg
v. State of New York, 390 U.S. 629 (1968).

Whether aminor has a Firss Amendment right to play the
video games that the ordinance regulateswithout his or her
parent's consent.
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PARTIESTO THE PROCEEDINGS

The parties to the proceedings bel ow indude plaintiffs American
Amusament Machine Association, Amusemet and Music
Operators Association, Indiana Amusement and Music Operators
Asociation, Shaffer Didributing Company, Cleveland Coin
Machine Exchange, Inc., Namco Cybertainment, Inc., and B.J.
Novedlty, Inc., and defendants Jack Cottey, Bart Peterson, Jerry
Barker, and Teri Kendrick. The defendantsare officersof the City
of Indiangpolis and of Marion County who have responghility for
enforcement of OrdinanceNo. 72, 2000; defendant Bart Peterson
isMayor of Indianapolis, defendant Teri Kendrick isthe designated
aty prosecutor, defendant Jack Cottey is the Sheriff of Marion
County, and defendant Jerry Barker isthe Chief of the Indiangpolis
PoliceDepartment. All named defendantsweresued intherr officia
capacities only and are referred to throughout the proceedings as
the "City."
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Supreme Court of the United States

OcTtoBER TERM, 2001

TeRI KENDRICK, in her officid capacity asthe designated City
Prosecutor of the City of Indiangpalis, Jack L. CoTTEY, Sheriff,
BART PETERSON, Mayor, JERRY L. BARKER, Chief of Police,

Petitioners,

AMERICAN AMUSEMENT MACHINE ASSOCIATION, &t a.,
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Teri Kendrick, Jack Cottey, Bart Peterson, and Jerry Barker,
sued intharr officia capacities as officers of the City of Indiangpolis
and of Marion County, Indiana, petition for a writ of certiorari to
review the judgment of the United States Court of Appedlsfor the
Seventh Circuit in this case.
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OPINIONS BELOW

The opinion of the court of appeals, Pet. App. 1lal4a, is
reported at 244 F.3d 572. The opinion of the court of appedls
denying rehearing, Pet. App. 844, isunreported. Theaopinion of the
digtrict court, Pet. App. 15a-83a, denying respondents motionfor
apreliminary injunction is reported at 115 F. Supp. 2d 943.

JURISDICTION

The judgment of the court of appeas wasissued on March 23,
2001, rehearing and rehearing en banc were denied May 25, 2001.
This Court has jurisdiction over this petition under 28 U.S.C.
81254(1).

CONSTITUTIONAL AND STATUTORY PROVISIONS
INVOLVED

The Firs Amendment to the Conditution provides in relevant
part that "Congress shal make no law . . . abridging the freedom of
speech. .. ." The Fourteenth Amendment providesinrdevant part
that "[n]o State shal make or enforce any law which shdl doridge
the privilegesor immunities of citizens of the United States; nor shdll
any state deprive any personof life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the
equal protection of the laws." The text of Indianapolis-Marion
County Ordinance No. 72, 2000 is set forth in an gppendix to the
petition for writ of certiorari. See Pet. App. 85a-94a.

STATEMENT

This case presents the important question of the government's
power to require parental consent before a child may be exposed
to depictions of gragphic violence in certain video games in public
places. The court of appeds effectively held that the City of
Indianapolis has no such power.

1. TheOrdinance. OnJuly 10, 2000, the City-County Council
of the City of Indiangpolis and Marion County (the "City") passed
City-County Genera Ordinance No. 72, 2000 ("Ordinance"),
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which requires parental consent before a child may play certain
grgphicdly vidlent or sexudly explicit video games in arcades and
other commercia settings.  Pet. App. 85a-94a. TheCity intended
the Ordinance to further the City'sinterests "in protecting the well-
being of minors, in protecting parents authority to shied their minor
children from influences that the parents find ingppropriate or
offensve, and inreducing juvenile crime.” Pet. App. 85a The City
was influenced by the scientific evidence establishing alink between
children's exposure to violent media, particularly interactive violent
videogames, and children'santi-socia or violent behavior. See Pet.
App. 85a (citing academic literature, congressiond testimony, and
a congressiond report on the impact of violent video games on
children). The Ordinance regulates only those games offered in
commercia settings because "parents are less able inpublic places
than in the home to control the level of violenceand sexud content
to which their minor children are exposed.” Pet. App. 86a.

The Ordinance covers video gamesthat are "harmful to minors,”
which the Ordinance defines as:

Harmful to minors means an amusement machine that
predominantly appedls to minors morbid interest in violence
or minors prurient interest in seX, is patertly offensive to
prevaling standards in the adult community as a whole with
respect to what is suitable materia for persons under the age
of eighteen (18) years, lacks serious literary, artidtic, politica
or stietific vaue as a whole for persons under the age of
eighteen (18) years, and:

(2) contains graphic violence; or
(2) contains strong sexua content.*

Pet. App. 87a. The Ordinance defines "Graphic violence' as:

1Respondents did not challenge the provisions of the Ordinanceregul ating
sexually explicit video games.
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Graphic violence means an amusement maching's visud
depiction or representation of redidic serious injury to a
humanor human-like being where such serious injury includes
amputation, decapitation, dismemberment, bloodshed,
mutilation, maiming or disfiguration.

Pet. App. 87a

When a child wishes to play regulated video games, a parent
may ether grant a blanket consent for the day or remain near the
child while he or she plays regulated games. Pet. App. 86a. Toaid
initsenforcement, the Ordinance a so requires that regulated video
games remain separated and partitioned from other games and
display sgns indicating that minors are not to play the regulated
games without a parent's consent. Pet. App. 90a, 92a. The
Ordinance agpplies only to currency-operated video games that a
commercid business offers to minors. Pet. App. 86a-87a. The
Ordinance does not regulate video games that are played a home,
and does not apply to locations where minors are prohibited, such
as bars. Pet. App. 86a-87a. The Ordinance also prohibits
regulated games from being offered in buildings that the City owns
or leasesfor city operations. Pet. App. 92a-93a

2. The District Court Proceedings. On August 22, 2000
(prior to the Ordinance's effective date), respondents, who are
various trade organizations and individua representatives of the
video-game indudtry, filed a facia atack on the Ordinance and
sought preliminary and permanent relief. Respondents claimed that
children have a Firs Amendment right to play the regulated
grephicaly violent video games without their parents consent and
that the Ordinance violates respondents First Amendment right to
freedom of expression. Pet. App. 36a.

On October 11, 2000, folowing an evidentiary hearing that
included live demondtrations of a person playing video games, the
digrict court denied respondents motion for a prdiminary
injunction. Pet. App. 82a The digtrict court began by finding that
at least some video games contain protected speech. The court
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observed, however, that the speech elements of severd of the
grgphicdly vidlent games "are rdaivey inconsequentid— perhaps
evenso inconsequentia asto remove the game from the protection
of the Firg Amendment.” Pet. App. 31a. The didtrict court then
explained that children's Firs Amendment rightsare narrower than
adults rights and that Ginsberg v. New York, 390 U.S. 629
(1968), "establishes a framework for regulating a narrow range of
speechthat isprotected asto adults, but harmful asto minors.” Pet.
App. 39a.

The didtrict court rested this concluson on severa smilarities
between the Ordinance and the redtriction on children's access to
pornographic megazines at issue in Ginsberg. First, both
provisions relied on the government's "'independent interest in the
well-being of its youth' and on ‘the principle that the parents claim
to authority in ther own household to direct the rearing of their
childrenisbasicinthe structure of society.™ Pet. App. 39a(quoting
Reno v. ACLU, 521 U.S. 844, 865 (1997) (quoting Ginsberg,
390 U.S. a 639)) (internd quotations omitted). Second, aswith
the regulation in Ginsberg, the Ordinance does not limit adult
access to protected speech. Pet. App. 40a. Third, as with the
regulation in Ginsberg, the Ordinance does not ban children's
access to video games, the Ordinance merely requires parenta
consent for achild to play the regulated games. Pet. App. 40a-41a.
Fourth, aswiththe regulaionin Ginsberg, the Ordinance regulates
"only transactions in acommercia setting where it is reasonable to
expect asdler to (1) physcaly segregate gamesthat are harmful to
minors, (2) effectively monitor the regulated games, and (3) verify
the customer's age” Pet. App. 4la  Fifth, "the record
demondtrates that many, perhaps mogt, video games contain only
the barest minmum of protected speech, whereas magazines (at
issue in Ginsberg) can lie much closer to the core of the Firgt
Amendment." Pet. App. 41a. Addressing thelevel of scrutiny that
gppliesto the Ordinance, the didtrict court found that:

Ginsberg demands more from astatute than mererationdity:
The government mugt have a compeling interest and the
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regulation must be carefully tailored to advance that interest.
However, neither Ginsberg nor any other case requiresthe
government, when it regulates speech to serve a compdling
interest in the well-being of children, to provide definitive
sdentific proof that the restricted material in fact causes
psychologica harm to children.

Pet. App. 47a

The City satisfied Ginsberg's standard, the digtrict court held,
because of the condderable scientific evidence showing a
connection between children'sexposureto violent video gamesand
children's increased risk of violent, aggressve or anti-social
behavior. Pet. App. 53a. The court evaluated the articles and
information considered by the City prior to enactment and those
cited in the Ordinance's preamble. See Pet. App. 48a-54a. In
addition, the digtrict court highlighted the Joint Statement issued by
five of the nation's most prominent medica groups shortly after the
City enacted the Ordinance:

"At thistime, wdl over 1000 studies. . . point overwhemingly
to a causa connection between media violence and
aggressive behavior in some children. The conclusion of the
public healthcommunity, based onover 30 years of research,
isthat viewing entertainment violence can lead to increasesin
agoressive atitudes, vaues and behavior, paticulaly in
children. . . . Although less research has been done on the
impact of violent interactive entertainment (video games and
other interactive media) on young people, preliminary
studies indicate that the negative impact may be
significantly more severethanthat wrought by television,
movies, or music.”

Pet. App. 52a-53a (quoting American Academy of Pediatrics, et
a., Joint Statement on the Impact of Entertainment Violence on
Children, Congressiona Public Hedth Summit (July 26, 2000))
(emphasis added by court). The district court was "not persuaded
there is any principled condtitutiond difference between sexually
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expliat material and graphic violence, at least when it comes to
providing such materia to children." Pet. App. 61a

Thedidtrict court rejected respondents claim that the Ordinance
Issubjecttodrictscrutiny. Reviewing this Court's First Amendment
jurisprudence, the digtrict court reasoned that the Court had never
applied drict scruting where the government limited children's
access to harmful speech and left adult access unaffected. Pet.
App. 42a-47a. Thedistrict court aso rejected respondents clam
that this Court'sjurigprudence prohibits tregting graphic violenceas
a form of obscenity as to minors under Ginsberg's varigble
obscenity doctrine. Pet. App. 57a-64a.

Thedigtrict court next found unpersuasive respondents assertion
that extending Ginsberg's doctrine to graphic violence would lead
downadipperydopeof government censorship of unpopularidess.
The court reasoned that the City built into the Ordinance severa
limiting principles that would prevent a dide into unconstitutional
censorship. Fird, the Ordinance does not burden adult access to
protected speech. Second, the Ordinance's definitions of regulated
games, adopted from the definition of obscenity in Miller v.
California, 413 U.S. 15 (1973), provide safe harbors against
censorship. And third, the Ordinance does not engagein viewpoint
discrimination; it does not prefer one message about graphic
violence over another. Pet. App. 68a71a.

Fndly, the didrict court found that the Ordinance was not
uncondtitutionaly vague. TheOrdinancesMiller-likestandards, the
court concluded, provide sufficient guidance to operators of video
games. Pet. App. 77a-82a.

Accordingly, the digtrict court denied respondents motion for a
preliminary injunction. The digtrict court concluded by observing
that "[i]t would bean odd conception of the First Amendment and
'variable obscenity’ that would adlow a state to prevent a boy from
purchasing a magazine containing pictures of topless women in
provocative poses, as in Ginsberg, but gve that same boy a
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condtitutional right to train to become a sniper at the local arcade
without his parent's permission.” Pet. App. 82a.

3. The Court of Appeals Decision. The Seventh Circuit
reversed. The court reasoned that this Court's obscenity
jurisprudence is not rdevant to the condtitutiona review of the
Ordinance because obscenity is concerned with offensveness, and
"offendveness is not the bass on which Indianapolis seeks to
regulate violent video games." Pet. App. 5a. According to the
court of gppeds, the City's only interest in enacting the Ordinance
wasto prevent violence. Pet App. 5a. The court further concluded
that video games could not be offensve because the violence
depictedinthe gamesis " patently fictitious' and "cartoon-like." Pet.
App. 5a

Because respondents chdlenge the Ordinance's regulation of
gragphic violence, and not sex, the court found that Ginsberg's
framework isingpplicable.

Ginsberg did not indst on socid sdentific evidence that
guasi-obscene imagesare harmful to children. The Court, as
we have noted, thought this a matter of common sense. It
was in 1968; it may not be today; but that is not our case.
We are not concerned with the part of the Indianapolis
ordinance that concerns sexudly graphic expresson. The
video games at issue in this case do not involve sex, but
ingtead a children's world of violent adventures.

Pet. App.12a-13a.

The court reasoned that the City's grounds for the Ordinance
"must be compelling and not merdly plausible’ because "[c]hildren
have Firs Amendment rights." Pet. App. 8a. "Now that eighteen-
year-olds have the right to vote, it is obvious that they must be
dlowed the freedom to form thar palitical views on the basis of
uncensored speechbefor etheyturneighteen, so that their mindsare
not ablank when they firs exercisethe franchise. . . . People are
unlikely to become well-functioning, independent-minded adultsand
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respongble dtizensif they areraised in an intdlectud bubble” Pet.
App. 8a (emphasisin origind).

The Seventh Circuit concluded that the exiging scientific
evidence that violent video games pose a risk of harm to children
wasinauffident to provide a compdling interest for the City. The
court stated that the scientific studies finding that violent video
games may be harmful to children "do not find that video games
have ever caused anyone to commit a violent act as opposed to
feding aggressive, or have caused the average level of violenceto
Increase anywhere." Pet. App. 11a

Moreover, the court found that the Ordinance's parental consent
provisioncongtitutesaninfringement of children's First Amendment
rights. "[CJonditioning aminor'sFrst Amendment rightson parenta
consent of this nature is a curtallment of those rights” Pet. App.
11a. The court held that the "ordinance curtails freedom of
expression sgnificantly and, on this record, without any offsetting
judtification, ‘compdling or otherwise" Pet. App. 13a

REASONS FOR GRANTING THE WRIT

The Seventh Circuit hdd that a seven-year-old boy has a
congtitutional right to play hard-core graphicaly vident video games
inanarcade without his parents consent. 1n so holding, the Seventh
Circuit found that the few graphicaly violent video gamesregulated
by the Ordinance are protected speech, and that the Ordinance
mud satify an unduly rigorous version of rict scrutiny to be
conditutiond.

The Seventh Circuit's opinion warrants review because it
presents several unresolved and recurring issues of nationa
importance over whichthereis conflict and confusion below. First,
the Seventh Circuit's holding that the regulated video games are
speech conflicts with numerous decisions of other courts, and this
Court has never addressed the issue. Second, this Court has never
addressed whether drict scrutiny applies where, as here, the
government limits children's access to indecent or harmful speech
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and leaves adult access unaffected. The courts below are deeply
divided on this issue as wdl. Third, this Court aso has never
addressed whether, under the variable obscenity doctrine articul ated
inGinsbergv. New York, 390 U.S. 629 (1968), obscendly violent
speech may be considered obscene for minors, though not obscene
for adults. And fourth, this Court has not had occasion to decide
whether, or under what circumstances, a child has a Firs
Amendment right to view graphicaly violent video gameswithout a
parent's consent.

These unresolved issues are of profound nationa importance
because stientific evidence shows a link between children's anti-
social or violent behavior and their exposure to media violence,
particularly violent video games. In response to this growing body
of socid science research, governments at dl levelsfederd, date
and loca—are atempting to craft responses that will offer some
protection to children and the community by regulating children's
accessto harmful violent media. Astechnologica screening devices
improve, governments incressingly will be able to target with
precisionchildren'saccessto harmful media. The confusion below,
however, promises to continue to produce incondstent resultsfrom
bothlawmakers and the courts. Moreover, governments currently
aredeterred fromaddressing this pressing socia problemdue to the
uncertainty surrounding the condtitutionality of such measures.
Indeed, the Seventh Circuit's novel verson of drict scrutiny
effectively ends any such efforts.

Findly, review is warranted because the Seventh Circuit's
opinion is undenigbly incorrect. The Seventh Circuit
misapprehended the narrow scope of the Ordinance, the City's
purpose in enacting the Ordinance, and the lega standards that
govern its conditutiondity. The Ordinanceisnot a ban on speech,
but merely a narrow, carefully crafted regulation of when and in
what manner achild may play afew video games. Thegovernment
may prohibit achild fromvating, entering apoolroom, or purchasing
pornography. The government surdy may take the less intrusve
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measure of requiring a parent's consent for achild to play obscendly
violent video gamesin arcades.

I. THE COURT SHOULD RESOLVE THE CON-
FLICT AND CONFUSION OVER THE GOVERN-
MENT'S AUTHORITY TO LIMIT CHILDREN'S
ACCESSTO INDECENT OR HARMFUL SPEECH
WHERE ADULT ACCESSISUNAFFECTED

1. The Ordinance covers an extremey limited number of video
games. Tofdl withinthe Ordinances narrow scope, aviolent video
game mug not only contain depictions of "redidtic serious injury to
a human or human-like being where such serious injury includes
amputation, decapitation, dismemberment, bloodshed, mutilation,
mamingor disfiguration.” Pet. App. 87a. A gamemust aso"lack]]
serious literary, artidtic, political or scientific vdue as a whole for
persons under the age of eighteen (18) years." Pet. App. 87a. The
Ordinance does not regul ateevery video game that contains grgphic
violence, but only those that contain nothing else. If agameincludes
any meaningful story or message, it is not regulated. By definition,
the regulated games amount to litle more than technologicaly
advanced versions of a shooting galery. Thus, the didtrict court
below, having witnessed live demondrations of regulated games,
correctly found that any speech elements of the regulated games
"are rdaively inconsequentia—perhaps even so inconsequentid as
to remove the game from the protection of the First Amendment.”
Pet. App. 3la

Nevertheless, the Seventh Circuit concluded that the regulated
video games are speech, warranting the full protection of the First
Amendment. Pet. App. 8a11la. That holding conflicts with the
Massachusetts Supreme Court'sfinding that video games that lack
amessage arenot speech. See Marshfield Family Skateland, Inc.
v. Town of Marshfield, 450 N.E.2d 605, 610 (Mass. 1983)
(concluding that video games are not entitled to First Amendment
protectionbecausethey amount to "technol ogicaly advanced pinbal
meachines"), appeal dismissed for want of a substantial federal
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guestion, 464 U.S. 987 (1983); Caswell v. Licensing Commn,
444 N.E.2d 922, 926-27 (Mass. 1983) (rejecting contention that
video games are amilar to tdevison and motion pictures and
concluding that "any communication or expression of ideas that
occurs during the playing of a video game is purdy
inconsequentid").2 This Court's guidance is needed to darify the
confusion below.

2. Theredso is degp confusionasto whether the government's
limitation on children's access to indecent or harmful speech must
satidy drict scrutiny where, as here, the regulation leaves adult
speechunaffected. This Court has often "recognized thet thereisa
compdling interest inprotecting the phys ca and psychol ogical wel-
being of minors. Thisinterest extends to shielding minors from the

2\ any other state and federal lower courts side with the Massachusetts
Supreme Court on this issue. See Malden Amusement Co., Inc. v. City of
Malden, 582 F. Supp. 297,299 (D. Mass. 1983) (finding video games are not
protected speechin upholding city ordinancerestrictingamusementlicenses
to businesses otherthan arcades); America's Best Family Showplace Corp.
v.City of New York, 536 F. Supp. 170, 174 (E.D.N.Y. 1982) (finding that video
games, like pinball, chess, and baseball, are "pure entertainment with no
informational element,” with "so little in the way of particularized form of
expression" that they "cannot be fairly characterized as a form of speech
protected by the First Amendment") (internal quotations omitted); City of
Warren v. Walker, 354 N.W.2d 312, 316-17 & n.3 (Mich. Ct. App. 1984)
(upholding ordinance prohibiting minors from playing video games and
rejecting argument "that video games are within the genre of entertainment
forms protected by the First Amendment"), appeal dismissed for want of a
substantial federal question, 474 U.S. 801 (1985); City of St. Louisv. Kiely,
652 S.W.2d 694, 697 (Mo. Ct. App. 1983) (following America's Best in finding
video games are not protected expression); Wen & Liz Realty Corp. v. Bd.
of Zoning Appeals, 463 N.Y.S.2d 493, 497 (N.Y. App. Div. 1983) (affirming
decision holding that video games are not protected speech); Kaye v.
Planning & Zoning Comm'n, 472 A.2d 809, 812 (Conn. Super. Ct. 1983)
(before entertainment is protected speech there must be "some element of
information or some idea communicated,” and video games are "clearly
lacking" that element); Tommy & Tina,Inc.v.Dep't of Consumer Affairs, 459
N.Y.S.2d 220, 226-27 (N.Y. Sup. Ct.1983) ("[n]o informationis imparted to the
user nor is any idea being communicated" by video games), aff'd, 464
N.Y.S.2d 132 (N.Y. App. Div. 1983), aff'd, 464 N.E.2d 988 (N.Y. 1984).
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influence of literaturethat is not obscene by adult standards.” Sable
Communicationsof California, Inc.v. FCC, 492 U.S. 115, 126
(1989). Seealso, e.g., Renov. ACLU, 521U.S.844, 874 (1997)
("It is true that we have repeatedly recognized the governmental
interest in protecting children from harmful materids™); New York
v. Ferber, 458 U.S. 747, 756-57 (1982) ("Itisevident beyond the
need for daboration that a State's interest in safeguarding the
physical and psychologica wel-being of a minor is compelling.”)
(internd quotations omitted); FCC v. Pacifica Found., 438 U.S.
726, 749 (1978) ("Other forms of offendve expression may be
withheld from the young without redricting the expression at its
source. Bookstores and motionpicturetheaters, for example, may
be prohibited frommaking indecent materid avallable to children.”).
As Ginsberg emphasized, "conditutional interpretation has
consgtently recognized that the parents dam to authority in ther
own household to direct the rearing of ther children isbasicin the
Sructure of our society. . . . The legidature could properly
conclude that parents . . . who have this primary responsibility of
children'swell-being are entitled to the support of laws designed to
ad discharge of that respongihility.” 390 U.S. at 639.

The government hasrun into trouble, however, when it seeksto
protect childrenfromindecent or harmful speech but in the process
restricts adult accessto protected expression. See, e.g., Lorillard
Tobacco Co. v. Reilly, 121 S. Ct. 2404, 2426 (2001) (advertisng
regulaions overbroad because"tobaccoretailersand manufacturers
have an interest in conveying truthful information about ther
products to adults’); United Sates v. Playboy Entm't Group,
Inc., 529 U.S. 803, 812-17 (2000) (regulation of "signd bleed" of
indecent speech invdid because the regulation prohibited adult
accessto protected speech); Reno, 521 U.S. at 874 (redtriction on
minors access to indecent speech on the Internet invaid because
the regulation suppressed a "large amount” of adult access to
protected speech); Sable Communications, 492 U.S. at 127 (ban
on "did-a-porn” invdid because the ban prohibited adult-to-adult
protected speech). When thegovernment imposesacontent-based
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restrictiononadult accessto protected speech, the Court has made
clear that gtrict scrutiny applies, notwithstanding the government's
compdling interest in protecting the well-being of children. See,
e.g., Playboy Entm't Group, 529 U.S. at 814; Reno, 521 U.S. at
868; Sable Communications, 492 U.S. at 126.

But the Court has never applied strict scrutiny to agovernmenta
regulation of children'saccessto indecent or harmful speech where
adult access to protected speech is unburdened. In fact, the only
occasiononwhichthe Court has squarely addressed this issue was
in Ginsberg. There, adult access to protected pornography was
unaffectedby New Y ork's parental -consent requirement for minors
access to that materid. Jugtice Brennan, writing for the Court,
explaned that New York's regulation of minors access to
pornography easly comported with the First Amendment because
"it was not irrationa for the legidature to find that exposure to
meaterid condemned by the sate is harmful to minors” Ginsberg,
390 U.S. at 641.

Consistent with Ginsberg's teachings, the Court in Playboy
Entertainment Group, Reno, and Sable Communications
grongly implied that it would have upheld the challenged redirictions
on indecent speech had they been confined to children. See
Playboy Entm't Group, 529 U.S. at 812-15; Reno, 521 U.S. at
878-79; SableCommunications, 492 U.S. at 126. Seealso, e.g.,
Reno, 521 U.S. at 886-89, 896 (O'Connor, J., concurring in part
and dissentinginpart) (discussing condtitutiondity of regulations, like
that inGinsberg, that create adult "zones' and maintain adult access
to speechin that zone that minorshave no First Amendment right to
access, noting that "under Ginsberg, minors only have a First
Amendment right to obtain patently offendve material that has
'redeeming social importancefor minors™); Playboy Entm't Group,
529 U.S. a 840-41 (Breyer, J., dissenting) (suggesting court isto
decide"whether, inlight of the benefitsand potentid aternatives, the
satute works speech-related harm (here to adult speech) out of
proportion to the benefits that the statute seeks to provide (here,
child protection)™).
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Nevertheless, the courts below are in disarray. Some courts
have found that strict scrutiny applies unsparingly to content-based
regtrictions on children'sspeech, evenwherethe restrictiondoes not
materidly affect adult accessto protected speech. Inadditiontothe
Seventh Circuit's decison here, the Second, Eighth and Ninth
Circuits have reached that concluson. See EclipseEnters,, Inc. v.
Gulotta, 134 F.3d 63, 66-67 (2d Cir. 1997) (applying drict
scrutiny to strike down locd law prohibiting the sde to minors of
trading cards depicting heinous crimes); Crawford v. Lungren, 96
F.3d 380, 387-88 (9" Cir. 1996) (gpplying strict scrutiny to uphold
datute prohibiting the sde in unattended vending machines of
meagazinesthat contain "harmful metter"); Video Software Dealers
Assn v. Webster, 968 F.2d 684, 689 (8™ Cir. 1992) (applying
drict scrutiny to strike down state statute prohibiting rental or sale
to minors of video cassettes depicting violence).

In sharp contrast, the Tenth and Eleventh Circuits have found
that gtrict scrutiny is inapplicable to restrictions on indecent speech
that are confined primarily to children. See American Booksellers
v. Webb, 919 F.2d 1493, 1509 (11™ Cir. 1990); M.S. News Co.
v. Casado, 721 F.2d 1281, 1288-89 (10" Cir. 1983). But even
these courts are not in complete agreement as to the standard that
applies. InAmerican Booksellers, the Eleventh Circuit concluded
that "the congtitutional standards applicable to a time, place and
manner redtriction” governed a statute prohibiting the display of
sexudly explict materid deemed "harmful to minors.” 919 F.2d a
1502. The court used that more lenient standard to uphold the
restriction, eventhough the statute indirectly burdened adult access
to protected speech. 1d. Taking a different gpproach, the Tenth
Circuit in M.S. News Co. concluded that an ordinance requiring
meateria deemed "harmful tominors' be displayed in"blinder racks'
wascondgtitutional because the ordinance was " narrowly drawn" and
dedlt with sexudly oriented materia. 721 F.2d at 1289.

The Fourth Circuit has charted yet another course for andyzing
governmentdl restrictions on children's speech that leave adult
access unburdened. See Schleifer v. City of Charlottesville, 159
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F.3d 843, 847 (4" Cir. 1998). In rejecting a Firs Amendment
chdlenge to a curfew ordinance, the Fourth Circuit hdd that
"because children do not possess the same rights as adults, the
ordinance should be subject to less than the strictest level of
sorutiny.” 1d. Rether, the court found "intermediate scrutiny to be
the most appropriate leve of review." 1d. Under that standard, the
court hdd tha the redriction on children's speech must be
"subgantidly related to important governmenta interests”  1d.
(internd quotations omitted).

Nothing in this Court's Firss Amendment jurisprudence requires
the type of gtrict-scrutiny analys's adopted by the Seventh, Second,
Eighth and Ninth Circuits. Y et degp confusion exists because this
Court has not squarely addressed, outs de the pornography context
in Ginsberg, whether unmitigated gtrict scrutiny gpplies to the
government'srestrictionon children's access to indecent or harmful
speech where the restriction leaves adult access unaffected.® The
Court should grant the petitionto address this unresolved recurring
issue.

3Section 831-7 of the Ordinance prohibits regulated video games frombeing
offered to any persons on public property that the City owns or leases for
city operations. The evidence before the district court demonstrated that
there were not and had not recently been any regulated games on city
property. Pet. App. 92a-93a. For that reason, the district court found that
respondents would suffer no harm from Section 831-7's enforcement. Pet.
App. 76a. Respondents did not challenge that ruling in their appeal to the
Seventh Circuit. Respondents have therefore waived any challenge to
Section 831-7 at the preliminary injunction stage. See Pet. App. 98a.
Moreover, Section 831-7 raises no constitutional concerns. Whenthe City
acts in its propriety capacity rather than its regulatory capacity, the First
Amendment gives the City considerably more latitudeto restrict expressive
uses of its property. Int'l Soc'y for Krishna Consciousness, Inc. v. Lee, 505
U.S. 672, 678 (1992). Respondents cannot nowclaimthat Section 831-7 isa
restriction on adult access to protected speech that invalidates the entire
Ordinance. Indeed, if Section 831-7 did not exist, respondents would be
makingthe same challengeto the Ordinance's regul ation of children's access
to violent games offered in arcades and other commercial sites.
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3. The Court aso has never addressed a related yet distinct
issue presented in the petition: whether obscenity asto minorscan
incdude depictions of hard-core grgphic violence. Ginsberg
explainedthat the definitionof obscenity for minorsis different from,
and far broader than, the definition of obscenity for adults.
Ginsberg, 390 U.S. at 636. Observing the principle of varigble
obscenity, GinsberghddthattheNew Y ork legidature could deem
"girlie magazines' to be obscene for minors, though they were not
obscene for adults. 1d. at 634-36.

The Court haslong since defined the parameters of obscenity for
adults. Miller v. California and itsprogeny confine adult obscenity
to sexud and excretory matters. See 413 U.S. 15, 24 (1973);
Popev. lllinais, 481 U.S. 497, 501 n.4 (1987). But the Court has
never hdd that obscenity for minors is likewise so limited. Cf.
Winters v. New York, 333 U.S. 507, 519-20 (1948) (striking
down onvagueness grounds a complete ban for adults and children
on goriesinvolving "bloodshed, lugt or crime”).

What ismore, there are numerous sound reasons why obscenity
for minors should cover not only sex but aso hard-core graphic
violence, at least asit is carefully defined in the Ordinance. To start
with, Ginsberg's varigble obscenity doctrine rightfully dlowsfor a
more expansve definition of obscenity when it comesto protecting
children from offensve and harmful materid. Ginsberg, 390 U.S.
a 636. In terms of the potentia to harm children, the case for
restricting children's access to graphicaly violent video games is
gtronger than that for rediricting children's access to pornography.
"In contrast to the dearth of support for the notion that sexually
explidt speech is hamful, substantiad socid science research
conducted over several decades|ends support to the dlegationthat
violent speech may lead some children to violent attitudes or
actions." Catherine J. Ross, Anything Goes. Examining the
Sate's Interest in Protecting Children from Controversial
Speech, 53 Vand. L. Rev. 427, 505 (2000).



18

Beyond the socid science research, higtorical and etymological
evidencesupport the conclus onthat hard-core graphic violencecan
be obscene for minors. Beginningwithits Greek origin (ob caenum,
meaning "filth" or ab scaena, meaning "off the sage") and continuing
through the Framers understanding of the term (Samuel Johnson's
1773 dictionary defines obscenity to include "offensve' or
"disgguding"), obscenity aways has encompassed both sex and
violence. See Kevin W. Saunders, Violence as Obscenity 67
(1996); Samud Johnson, A Dictionary of the English Language
(4" ed. 1773). And dtarting in the 1880s, many states enacted
obscenity statutesthat regul ated the distribution of sexual and violent
materidsto minors. See Saunders, supraat 114-17. Thoughthese
early proscriptions on speech likdy would fal modern First
Amendment scrutiny, they demondtrate thet, at least asto children,
sex can stake no superior damover hard-core graphic violencefor
indusion within the definition of obscenity.

All of this shows that the Seventh Circuit's breezy treatment of
Ginsberg and the variadble obscenity doctrine was whally
unsatisfactory. As the digtrict court below explained, there is no
"persuasive, principled bags for digtinguishing between graphic
violence and explidt sexuad content in terms of potentia harm to
children." Pet. App. 65a. Having not done so before, the Court
should now address whether the variable definition of obscenity for
minors includes obscenely graphic violence, as provided by the
Ordinance.

4. The Seventh Circuit aso found that a child has a con-
ditutiord right to play graphicaly violent video games in public
arcadeswithout his parents consent. That holding finds no support
in this Court's jurisprudence regarding children's Firss Amendment
rights. The Court often has recognized that "the condtitutiond rights
of children cannot be equated with those of adults.” Bellotti v.
Baird, 443 U.S. 622, 634 (1979). Seealso Vernonia Sch. Dist.
47Jv.Acton,515U.S. 646, 654 (1995) ("Traditiondly at common
law, and dill today, unemancipated minors lack some of the most
fundamentd rights of sdf-determination-including even the right of
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liberty inits narrow sense, i.e., the right to come and go a will.");

Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 682 (1986);

New York v. Ferber, 458 U.S. 747, 757 (1982); Carey v.

Population Servs. Int'l, 431 U.S. 678, 693 n.15 (1977) (plurdity)

(noting that lesser scrutiny is appropriate because of the state's
"greater latitude to regulate the conduct of children™); Prince v.

Massachusetts, 321 U.S. 158, 170 (1944). Children possess
limited Firss Amendment protection because of "the peculiar
vulnerability of children; their inability to make critical decisons in
aninformed, maturemanner; and the importance of the parental role
inchildrearing.” Bellotti, 443 U.S. a 634. Cf. Lorillard Tobacco
Co., 121 S. Ct. a 2430 (endorsing in principle attempt to restrict
minorsfromusing tobacco "before they reachanagewheretheyare
capable of weighing for themsdves the risksand potentia benefits'

of adult activities). Consequently, the reduced congtitutiona rights
of children adlow the government greater authority to regulate
children's access to "objectionable materid"” that is not obscene as
to adults. Ginsberg, 390 U.S. a 636. As Justice Stewart

explained, "I think a State may permissibly determine thet, a least

in some precisdy delinested areas, a child-ike someone in a
captive audience-is not possessed of that full capacity for individud

choicewhichisthe presuppositionof First Amendment guarantees.

It is only upon such apremise, | should suppose, that a State may
deprive children of other rights—the right to marry, for example, or

the rignt to vote- deprivations that would be condtitutionaly

intolerable for adults™ Id. at 649-50 (Stewart, J., concurring)

(footnote omitted).

In a range of settings, the Court has authorized restrictions on
expression by children that would be protected for adults. For
example, children's rights of expresson have been limited in
children's homes, Denver Area Educ. Telecomm. Consortium,
Inc. v. FCC, 518 U.S. 727, 744-45 (1996) (plurdity) (upholding
redtrictions on indecent cable tdevison programming); FCC v.
Pacifica Found., 438 U.S. 726, 750-51 (1978) (upholding ban
during certain hours on indecent speech broadcast over radio); in
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schools, Bethel Sch. Dist.No. 403, 478 U.S. at 686-87 (upholding
restriction on children's lewd speech at school); on public streets,
Prince, 321 U.S. a 170 (upholding banon children's ability to sdl
reigious literature on public streets); and in commercia settings,
Ginsberg, 390 U.S. at 639. Indeed, as Ginsberg teaches, the
government's authority to restrict children's access to materia is
particularly strongwhere, as here, the materid is harmful to children,
isunrestricted for adults, and is of little or no expressve vadue. See
Ginsberg, 390 U.S. at 634-38.

To be sure, children possess Firs Amendment rights. See
Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503
(1969); Erzozmik v. City of Jacksonville, 422 U.S. 205 (1975).
Tinker held that high school students have the right to engage in
pure politica speech in school—speech at the First Amendment's
core-but even then this right extends only so long as the speech
does not maeridly disrupt the classroom. 393 U.S. at 513-14.
Erznoznik found at most that children may have access to nudity
that is neither indecent nor obscene as to minors (and may be
"innocent or even educationd”). 422 U.S. at 211-14. Taken
together, Tinker and Erznoznik alow minorsto engage in politica
speech and to view some nudity. But thoserights fdl far short of
the right of a child to unfettered access to video games that are
harmful to minors. It cannot be the case that the First Amendment
grants a seven-year-old boy a condtitutiond right to play "Degth
Match" in an arcade without his parent's consent. The Court's
guidance is needed to clarify the scope of children's First
Amendment rights with respect to graphicaly violent video games
that are harmful to children.

[I. THE ISSUES PRESENTED ARE RECURRING
AND OF CONSIDERABLE PUBLIC IMPOR-
TANCE

The uncertainty and conflict in the law surrounding the
government's authority tolimit children'saccess to obscendy vidlent
and harmful video games is auffident to merit the Court's review.
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The Court's guidance aso is necessary because of the profoundly
important socid problem motivating the Ordinance. Increasingly,
children in schools and communities across the nation are being
exposed to, and are committing, disturbing acts of violence. Atthe
same time, many graphicdly violent video games are so patently
offengve that parents, to the extent they are aware of them, find the
games to be inappropriate for children. As societd and scientific
awareness of the offensveness and harmful effects of media
violence has grown, nationd, state, and local governments are
devoting subgtantia attentionto attempting to protect children from
exposure to media violence.  Further, as technological screening
devices improve, media digributors will easily be able to discern
minors from adults recelving content.  Consequently, the
government will be able to adopt regulations that perfectly target
children's access to hamful or objectionable meaterial, with no
spillover effect on adult rights. Cf. United Sates v. Playboy
Entmt Group, Inc., 529 U.S. 803, 812-17 (2000); Reno v.
ACLU,521U.S. 844, 874 (1997). Indiangpolissordinanceisone
of dozens of gmilar laws under congderation across the nation at
the moment and these efforts will only increase in coming years.

The Connecticut legidature, for example, passed legidation in
May, 2001, that would have imposed civil pendties on busness
owners who dlowed children to operate video games with "point
and shoot" smulated firearms. S. 119, Regular Session (Conn.
2001) (enacted as Pub. Act 01-54). Though Connecticut's law
was vetoed by Governor Rowland, a virtudly identica hill is
currently pending inthe New Y ork Assembly. See A. 9019, 224"
Leg., Regular Sesson (N.Y. 2001). Tennessee's legidature
recently added video gamesto its Satute governing the sale, loan,
or exhibition to minors of materid that depicts sexua conduct or
"excessviolence." Tenn. Code 88 39-17-911, 39-17-914 (2000)
(amended by Acts 2000 ch. 763, 88 1, 2). Legidation pendingin
Oklahoma and Minnesota would regulate the sde or rentd of
violent video gamesto minors. See S. 2310, 82™ Leg., 1% Session
(Minn. 2001); S. 757, 48" Leg., 1% Session (Okla. 2001).
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Chicago, Honolulu, and the State of Indiana have modeled possble
legidationonlndianapoliss ordinance, but await the outcome of this
litigation. SeeRick Hepp, Aldermen Consider Tougher Stance on
Violent Video Games, Chicago Tribune, Oct. 30, 2000, at 1;
Honolulu, Haw., Bill 89, 2000, A Bill for an Ordinance Relating to
Violence (introduced November 6, 2000) (noting "The Council
finds that this ordinance is modeled upon the Indianapalis city
ordinance which has been court tested"); H.R. 1649, 112" Leg.,
1% Session (Ind. 2001) (referred to Senate March 6, 2001). And
achdlengeto the &. Louis County, Missouri, ordinance requiring
parental permission for a child to buy, rent, or play a violent or
sexudly explicit video game is presently pending in federd digtrict
court for the Eastern Didtrict of Missouri. InteractiveDigital v. St.
Louis Co., No. 00-CV-2030 (E.D. Mo.) (filed Dec. 22, 2000)
(available through PACER).

Congress dso is devoting attention to limiting minors exposure
to media violence. The 21% Century Media Responsibility Act,
H.R. 1916, 107" Cong. (2001); the Children's Protection Act of
2001, S. 124, 107" Cong. (2001); and the Media Marketing
Accountability Act of 2001, S. 792, 107" Cong. (2001) are
currently pending in Congress. All three bills would decrease
minors access to violent media ether by fadlitating or mandating
labeling of violent content or by prohibiting the marketing of adullt-
rated media to children.

The Seventh Circuit's ruling casts doubt on the validity of these
efforts. Aslawmakers and communities endeavor to ensure that
parents, rather than their minor children, make decisions about the
level of media violence to which their children should be exposed,
the confusoninthe law will continue to produce inconsistent results
by both lawmakers and courts absent this Court's guidance.

[Il. THE DECISION BELOW IS UNMISTAKABLY
INCORRECT

The Seventh Circuit's decisonis manifestly incorrect. The court
bel ow mi sreadsthe Ordinance'sscopeand purpose, misapprehends
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the law governing the Ordinance's conditutiondity, and fals prey to
respondents hyperbolic daims that the Ordinance is a first step
down the dippery dope of broad government censorship of
unpopular idess.

The Seventh Circuit rested its judgment on the mistaken belief
that the Ordinance regulates video games that present unredidtic,
cartoon-like depictions of violence and thet tell stories akin to "the
classc fary tdes collected by Grimm, Andersen, and Perrault.”
Pet. App. 8a. By itsplain terms, the Ordinance regul ates nothing of
the sort. Tofdl within the Ordinance's narrow scope, avideo game
must (among other requirements) depict violence that is"redidic,”
be"patently offensive," and lack "serious literary, artistic, politica or
stientific value." Pet. App. 87a. The Seventh Circuit's misreading
of the Ordinance not only tilted the court's holding regarding the
Ordinance's condtitutiondity, but also led to some of the court's
more peculiar conclusons. For ingtance, the court curioudy
asserted that the City was atempting "to control the access of
children to information and opinion” in amanner Smilar that which
produced the "murderous fanaticism displayed by young German
soldiers in World War 11, dumni of the Hitler Jugend.” Pet. App.
8a. In the same vein, the court suggested that the Ordinance, if
enforced, would prevent childrenfrombecom[ing] well-functioning,
independent-minded adults and respongble citizens" and would
cause childrento be "raised inanintdllectud bubble." Pet. App. 8a.
The court observed that "[t]o shield children right up to the age of
18fromexposureto violent descriptions and imageswould not only
be quixatic, but deforming.” Pet. App. 8a-9a. Whatever the merits
of the SeventhCircuit'sobservations about violence generdly, those
observations have no meaeningful relevance here. The Ordinance
does not bar children from being exposed to violence, but merely
requires parental consent for children to play a select few video
games which areobscendly violent. And aparent, not anine-year-
old, should decide whether playing those types of gameswill make
achild awdl-functioning and respongble citizen.
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Having misconstrued the Ordinance's scope, the Seventh Circuit
continued to veer off course by finding that Ginsber g—the most
aoplicable authority—is not on point because Ginsberg and the
obscenity cases ded with offensiveness. According to the Seventh
Circuit, "offensveness is not the basis onwhich Indianapolis seeks
toregulate violent video games" Pet. App. 5a. But onitsface, the
Ordinance states otherwise. The Ordinance's preamble provides
that the City has a"compelling interedt[] . . . in protecting parents
authority to shidd ther minor children from influences that the
parents find inappropriate or offensive.” Pet. App. 85a. The
Seventh Circuit, therefore, was entirely incorrect to brush aside
Ginsberg.

Rather, as the didrict court properly found, "Ginsberg
establishes the proper framework for deciding plaintiffs Frst
Amendment chdlenge to the Ordinance.” Pet. App. 41a. With
Ginsberg sarving as its template, the Ordinance negtly tracks
Ginsberg's teachings. Asin Ginsberg, the City concluded that
video games that display hard-core graphic violence and sexudly
explidt materia pose a dgnificant risk of harm to minors, that
parents should decide whether their children should be exposed to
these harmful gamesin public arcades, and that the government has
an independent interest in "protecting the well-being of minors.”
Pet. App. 85a. Asin Ginsberg, the Ordinanceisnot atotal banon
children's access to the games; parents remain free to dlow ther
children to play regulated games. And as in Ginsberg, the
Ordinance does not meaningfully deny adults access to any video
games. As in Ginsberg, the City was not unreasonable in
concluding that the regulated games do, in fact, pose a risk to
minors. The City consdered evidence from (i) scientists and
academics, (ii) Indiangpolis community leaders, such aseducators,
parents, and eected officids, (iii) Congressond testimony directly
addressing this subject, and (iv) those who opposed the Ordinance,
indudingseverd of the respondentshere. The City fairly concluded
that the body of evidence points decidedly oneway: parents and
public officas have undeniably sound reasons to be concerned
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about children’s unlimited access to grgphically violent and sexudly
explidt video games. Findly, asin Ginsberg, this well-supported
conclusion need not rest on scientific certainty. 390 U.S. at 641-
43. See also City of Eriev. Pap's AM., 529 U.S. 277, 300
(2000) (nating prior concluson that “the ‘invocation of academic
dudies sad to indicate that the threatened harms are not real is
insUfficient to cast doubt on the experience of the locd
government™). Accordingly, the Ordinanceviolates neither achild's
nor respondents First Amendment rights.

Nor is the Seventh Circuit correct when it suggests that
upholding the Ordinance will lead down a path of government
censorship.  Five factors present here serve to tightly cabin the
Ordinance'sreach and to underscore its conditutiondity. Firg, the
Ordinance places no meaningful redtrictions on adult access to
regulated games. Consequently, the Ordinance raises none of the
concerns of other regulatory efforts that are aimed at preventing
harmto minorsbut that end up restricting adult access to protected
expresson. See United States v. Playboy Entm't Group, Inc.,
529 U.S. 803, 812-17 (2000); Renov.ACLU,521U.S.844, 874
(1997); Sable Communicationsof California, Inc.v. FCC, 492
U.S. 115, 126-31 (1989).

Second, assuming for the moment that the gamesare speech, the
granitefact remains that the regulated games contain, a most, only
the dightest dements of expresson. The interactive, non-speech
eementsof the regul ated gamesoverwhd many expressive dements
that might exist under the surface. Cf. United Statesv. O'Brien,
391U.S. 367, 376 (1968) ("This Court has hdd that when'speech'
and 'nonspeech’ eements are combined in the same course of
conduct, a sufficiently important governmenta interest in regulating
the nonspeech dement can judtify incidentd limitations on First
Amendment freedoms.”).

Third, any expressive dements of the regulated games are far
removed fromcorespeech protected by the Firs Amendment. The
regulated games, by definition, communicate no serious ideas,
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information or definable message.  As with nude dancing, the
regulated games at best are at "the outer perimeters of the First
Amendment, though . . . only margindly s0." Barnes v. Glen
Theatre, Inc., 501 U.S. 560, 566 (1991).

Fourth, the Ordinance nether engages in viewpoint
discrimination, nor prefers one particular message or ideology over
another. Cf. RA.V. v. City of &. Paul, 505 U.S. 377, 391-92
(1992). Although the Ordinance's triggering mechanism, as a
technical matter, may be content-based, the actua regulatory
provisons are more closdy &kin to time, place and manner
redtrictions. The Ordinance dlows dl video games, regardless of
content, to be played in Indiangpolis, the Ordinance merely
regulates the manner (i.e., with the consent of a parent) and the
place(i.e., separated by tenfeet and partitioned from other games)
inwhichminorsmay be exposed to graphicaly violent and sexudly
expliat games. Cf. City of Renton v. Playtime Theatres, Inc.,
475U.S. 41, 46 (1986); Young v. American Mini Theatres, Inc.,
427 U.S. 50, 63 (1976). See also Reno, 521 U.S. at 886-92
(O'Connor, J., concurring inpart and dissenting in part) (discussng
adult "zones' that minors may not access).

Fifth, the Ordinance's sandards, modeled after the definition of
obscenity found in Miller v. California, 413 U.S. 15, 24 (1973),
aso sharply diminish its scope.  Contrary to respondents claims
throughout this litigation, the Ordinance does not apply to materid
the government concludesis merdy harmful to minors. Thematerid
aso mug be patently offensive, apped to a child's morbid interest
in violence and lack serious literary, artigtic, scientific or politica
vaue. These slandards erect a high barrier for the government to
regulate children's speech.

In sum, the Ordinance is ameasured, carefully crafted response
to aprofoundly important problem. The Ordinanceis not abanon
anything, expressive or otherwise. If the government can prevent a
minor from voting—perhaps the most fundamental expressve right
enjoyed by dtizens of this Nation —the government surely can
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require parenta consent for a child to play a graphicdly violent
video game in apublic place.
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CONCLUSION
The petition for awrit of certiorari should be granted.
Respectfully submitted,
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Before POSNER, DIANE P. WOOD, and WILLIAMS,
Circuit Judges.

POSNER, Circuit Judge. The manufacturers of video games
and their trade associationseek to enjoin, asaviolation of freedom
of expresson, the enforcement of an Indianapolis ordinance that
seeks to limit the access of minors to video games that depict
violence. Denid of a prdiminary injunction has precipitated this
appedl.

The ordinance defines the term "harmful to minors' to mean "an
amusement machine that predominantly gpped's to minors morbid
interest in violence or minors prurient interest in sex, is patently
offendve to prevailing sandards in the adult community as awhole
with respect to what is suitable materia for persons under the age
of eighteen (18) years, lacks serious literary, artistic, political or
sientific vaue asawhole for persons under” that age, and contains
ether "grgphic violence' or "strong sexud content.” "Graphic
violence,"which isdl that isinvolved inthis case (so far as appears,
the plantiffs do not manufacture, at least for exhibition in game
arcades and other public places, video games that have "strong
sexud content), isdefined to mean"anamusement machingsvisud
depictionor representation of redigtic serious injury to a human or
humant-like being where such serious injury includes amputation,
decapitation, dismemberment, bloodshed, mutilation, maming or
digfiguration [disfigurement].”

The ordinance forbids any operator of five or more video-game
meachinesinone placeto alow aminor unaccompanied by a parent,
guardian, or other custodian to use "an amusement machine thet is
harmful to minors,” requires appropriate warning Signs, and requires
that such machines be separated by a partition from the other
meachines in the location and that their viewing areas be concedled
from persons who are on the other side of the partition. Operators
of fewer than five games in one location are subject to dl but the
partitioning regtriction. Monetary pendlties, as well as suspension
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and revocationof the right to operate the machines, are specified as
remedies for violations of the ordinance.

The ordinance was enacted in 2000, but has not yet gone into
effect, in part because we stayed it pending the decison of the
apped. The legidative higory indicates that the City believes that
participationinviolent video games engenders violence on the part
of the players, at least when they are minors. The City placed in
evidence videotapes of severd of the games that it believes violate
the ordinance.

Although the didtrict judge agreed with the plaintiffs that video
games, possi bly indudingsome that would violatethe ordinance, are
"gpeech” within the meaning of the Firss Amendment and that
children have rights under the free-gpeech clause, he held that the
ordinance would violate the amendment only if the City lacked "a
reasonable basis for bdieving the Ordinance would protect children
from harm.” He found a reasonable basis in a pair of empirica
studies by psychologists which found that playing a violent video
game tends to make young persons more aggressve in ther
attitudes and behavior, and aso in a larger literature finding that
violenceinthe media engenders aggressve fedings. Thejudgeadso
ruled that the ordinance's tracking of the conventiond standard for
obscenity eiminated any concern that the ordinance might be
excessvely vague.

Having decided that the ordinance did not violate the plaintiffs
condtitutiond rights, the didtrict judge did not consider the other
criteria that might bear onthe decisiontogrant or deny aprdiminary
injunction. In this appeal too, the parties argue only over whether
the ordinanceislegd, tempting usto treat thisasif it were an apped
from afind judgment in favor of the defendants. Weshdl consider
at the end of the opinion whether there is any occasion for further
proceedings in the digtrict court.

The ordinance brackets violence with sex, and the City asks us
to squeeze the provisononviolenceinto afamiliar lega pigeonhole,
that of obscenity, which is normaly concerned with sex and is not
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protected by the Firs Amendment, while the plaintiffs ingst thet
since thar games are not obscene in the conventional sense they
mud recaive the full protection of the Firss Amendment. Neither
position is compdling.  Violence and obscenity are digtinct
categories of objectionable depiction, Winters v. New York, 333
U.S. 507, 518-20 (1948); United Sates v. Thoma, 726 F.2d
1191, 1200 (7" Cir. 1984) ("depictions of torture and deformation
are not inherently sexua and, absent some expert guidance as to
how such violence appesls to the prurient interest of a deviant
group, thereisno basis upon which atrier of fact could deem such
materia obscene”); Sate v. Johnson, 343 So. 2d 705, 709-10
(La. 1977), and s0 the fact that obscenity is excluded from the
protection of the principle that government may not regulate the
content of expressive activity (as diginct from the time, place, or
manner of the activity) neither compels nor forecloses a like
excluson of vident imagey. This would be obvious if a
pornographer were to argue that because violence is "like"
obscenity yet hasnot yet been placed onthe ligt of expressive forms
that can be regulated onthe bas's of their content, see, e.g., RA.V.
v. City of &. Paul, 505 U.S. 377, 382-84 (1992); DiMa Corp.
v. Town of Hallie, 185 F.3d 823, 827 (7" Cir.1999), obscenity
should be struck from the ligt.

We dhdl discover some possible intersections between the
concerns that animate obscenity lawsand the concerns that animate
the Indiangpalis ordinance as we proceed, but in general the
concerns are different. The main worry about obscenity, the main
reason for its proscription, is not that it is harmful, which is the
worry behind the Indianapalis ordinance, but thet it is offensve. A
work is classified as obscene not upon proof that it islikely to affect
anyone's conduct, but upon proof that it violates community norms
regarding the permissible scope of depictions of sexua or sex-
related activity. Miller v. California, 413 U.S. 15, 24 (1973);
United States v. Moore, 215 F.3d 681, 686 (7" Cir. 2000);
United Satesv. Langford, 688 F.2d 1088, 1091 (7*" Cir. 1982);
United States v. Loy, 237 F.3d 251, 262 (3d Cir. 2001).
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Obscenity isto many people disgusing, embarrassing, degrading,
disturbing, outrageous, and insulting, but it generdly is not beieved
to inflict temporad (as didinct from spiritud) harm; or at least the
evidencethat it doesisnot generdly considered as persuasive asthe
evidencethat other gpeech that can be regulated on the basis of its
content, such as threats of physcd ham, conspiratoria
communications, incitements, frauds, and libds and danders, inflicts
such harm. There are people who believe that some forms of
graphicaly sexua expresson, not necessarily obscene in the
conventiond legd sense, may incite men to commit rgpe, or to
disvduewomeninthe workplace or elsawhere, see, e.g., Catharine
A. MacKinnon, Only Words (1993); but thet is not the basis on
which obscenity has traditionaly been punished. No proof that
obscenity is harmful isrequired either to defend an obscenity statute
againg being invaidated on condtitutiona grounds or to uphold a
prosecution for obscenity. Offensvenessisthe offense.

One can imagine an ordinance directed at depictions of violence
because they, too, were offensve. Maybe violent photographs of
a person being drawn and quartered could be suppressed as
disgudting, embarrassing, degrading, or disturbingwithout proof that
they werelikdly to cause any of the viewers to commit aviolent act.
They might even be described as "obscene,” in the same way that
photographs of people defecating might be, and in many obscenity
satutes are, induding within the lega category of the obscene,
Miller v. California, supra, 413 U.S. at 25; Popev. lllinois, 481
U.S. 497, 501 n. 4 (1987); United Sates v. Langford, supra,
688 F.2d at 1091 n. 3, evenif they have nothingto do withsex. In
common speech, indeed, "obscene” is often just a synonym for
repulsive, with no sexud overtones at all.

But offensivenessis not the basis on which Indiangpolis seeks to
regulateviolent video games. Nor could the ordinance be defended
on that bass. The most violent game in the record, "The House of
the Dead,” depicts zombies being killed flamboyantly, with much
severing of limbsand effusion of blood; but so stylized and patently
fictitious isthe cartoon-like depiction that no one would suppose it
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"obscene" in the sense in which a photograph of a person being
decapitated might be described as "obscene.” It will not turn
anyone'sstomach. Thebasisof theordinance, rather, isabelief that
vidlent video gamescausetempora harm by engendering aggressive
attitudes and behavior, which might leed to violence.

Thisisadifficult concernfromthat which animates the obscenity
laws, though it does not follow from this that government is helpless
to respond to the concern by regulaing such games. Protecting
people from violenceis a least as halowed arole for government
as protecting people from graphic sexud imagery. Chaplinsky v.
New Hampshire, 315 U.S. 568, 572-73 (1942), permits
punishment of “fighting words," that is, words likdy to cause a
breach of the peace—violence. Seedso R.A.V. v. City of S.
Paul, supra, 505 U.S. at 386, 391-92. Such punishment is
permissible "content based” regulation, and in effect Indianapolisis
arguing that violent video gamesincite youthful players to breaches
of the peace. But this is to use the word "incitement"
metaphoricaly. Aswell see, no showing hasbeen madethat games
of the sort found in the record of this case have suchan effect. Nor
cansuchashowing bedispensed withon the ground that preventing
violence is as canonicd a role of government as shielding people
from graphic sexud imagery. Theissuein thiscaseisnot violence
assuch, or directly; itisviolent images; and here the symmetry with
obscenity bresks down. Classc literature and art, and not merely
today's popular culture, are saturated with graphic scenes of
violence, whether narrated or pictorid. Thenotion of forbidding not
violence itsdf, but pictures of vidence, is a novelty, whereas
concernwithpictures of grgphic sexua conduct is of the essence of
the traditiona concern with obscenity.

Thereisahint, though, that the City is dso concerned with the
welfare of the game-playing children themselves, and not just the
welfare of their potential victims.  This concern is implicit in the
City's citation of Ginsberg v. New York, 390 U.S. 629, 639-43
(2968), which holds that potential harm to children's ethical and
psychologica development is a permissble ground for tying to
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shidd them from forms of sexual expression that fall short of
obscenity. SeeasoFCC v. Pacifica Foundation, 438 U.S. 726,
749-50 (1978). Ginsberg uphdd a statute that forbade any
representation of nudity that "(i) predominantly appedls to the
prurient, shameful or morbid interest of minors, and (i) is patently
offengve to prevailing sandards in the adult community as awhole
withrespect to what is suitable materia for minors, and (iii) is utterly
without redeeming socia importancefor minors.” 390 U.S. at 633.
Inthe present setting, concernwith the welfare of achild might take
two forms. One isaconcernwiththe potentia psychologica harm
to children of being exposed to videt images, and would be
unrel ated to the broader societd concernwithviolencethat was the
primary motivation for the ordinance. Another, subtler concern
would be with the punitive consequences for the child incited or
predisposed to commit violent acts by exposure to violent images.
In Hoctor v. U.S. Dept. of Agriculture, 82 F.3d 165, 168 (7"
Cir. 1996), we noted that the Anima Welfare Act requires secure
containment of dangerous animdsin part because if they escape and
injure a human being they are likdy to be killed. A child who is
caught and punished for committing aviolent act suffers, muchashis
victim does—indeed, one purpose of punishment isto inflict on the
crimind suffering commensurate with that of his victims, ether to
deter him or others from committing such crimes or (in retributive
theory) because it is consdered just that he should suffer as his
vicimsdo. Obscenity statutes, too, might bethought concerned not
just with offensiveness, or with third-party effects (the thrust of the
Indianapalis pornography ordinance, a precursor of the present
ordinance, invaidated in American Booksellers Association, Inc.
v. Hudnut, 771 F.2d 323 (7™ Cir. 1985), aff'd without opinion,
475 U.S. 1001 (1986)), but aso with the potentiad harm to the
consumer of obscenity, especidly achild who might be disturbed by
graphic sexud images or suffer psychologicd harm—and thus
Ginsberg. SeeadsoOsbornev. Ohio, 495 U.S.103, 111 (1990).

If the community ceased to find obscenity offensve, yet sought
to retain the prohibition of it on the ground that it incited its
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consumers to commit crimes or to engage in sexud discrimination,
or that it interfered with the norma sexua development of its
underage consumers, a state would have to present a compdling
bass for bdieving that these were harms actually caused by
obscenity and not pretexts for regulation ongrounds not authorized
by the Firs Amendment. The Court in Ginsberg was satisfied that
New Y ork had sufficient grounds for thinking that representations
of nudity that would not congtitute obscenity if the consumers were
adultswere harmiful to children. Wemust consider whether the City
of Indiangpolis has equivadent groundsfor thinking that violent video
games cause harm either to the game players or (the point the City
stresses) the public at large.

The grounds mugt be compdling and not merely plausible.
Children have Firss Amendment rights. Erznoznik v. City of
Jacksonville, 422 U.S. 205, 212-14 (1975); Tinker v. Des
Moines Independent School District, 393 U.S. 503, 511-14
(1969). This is not merely a matter of pressng the Firs
Amendment to adryly logica extreme. The murderous fanaticism
displayed by young Germansoldiers in World War 11, dumni of the
Hitler Jugend, illustrates the danger of dlowing government to
control the access of childrento informationand opinion. Now that
eighteen-year-oldshavethe right to vote, it is obvious that they must
be alowed the freedom to form their palitical views on the basis of
uncensored speechbefor etheyturneighteen, so that their mindsare
not a blank when they fird exercise the franchise. And since an
eighteen-year-old'sright to voteisaright persona to hmrather than
aright that isto be exercised on his behdf by his parents, the right
of parentsto enlist the aid of the state to shield their children from
ideas of which the parents disapprove cannot be plenary either.
People are unlikdy to become wel-functioning, independent-
minded adults and responsible citizens if they are raised in an
intellectud bubble.

No doubt the City would concedethis point if the questionwere
whether to forbid children to read without the presence of an adult
the Odyssey, with its grgphic descriptions of Odysseus's grinding
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out the eye of Polyphemuswith a heated, sharpened stake, killing
the suitors, and hanging the treacherous maidservants, or The
Divine Comedy with its graphic descriptions of the tortures of the
damned; or War and Peace with its grgphic descriptions of
execution by firing squad, death in childbirth, and death from war
wounds. Or if the question were whether to ban the stories of
Edgar Allen Poe, or the famous horror movies made from the
dassc novds of Mary Wollstonecraft Shelley (Frankenstein) and
Bram Stoker (Dracula). Violence has dways been and remainsa
central interest of humankind and arecurrent, evenobsessive theme
of culturebothhighand low. It engagestheinterest of childrenfrom
anearly age, asanyone familiar with the dassic fairy taescollected
by Grimm, Andersen, and Perrault isaware. Toshidd childrenright
up to the age of 18 from exposure to vident descriptions and
images would not only be quixatic, but deforming; it would leave
them unequipped to cope with the world as we know it.

Maybevideo gamesare different. They are, after dl, interactive.
But this point is superficid, in fact erroneous. All literature (here
broadly defined to indude movies televison, and other
photographic media, and popular as well as highbrow literature) is
interactive; the better it is, the moreinteractive. Literature when it
Issuccessful drawsthe reader into the story, makes himidentify with
the characters, invites him to judge them and quarrd with them, to
experience thar joys and sufferings as the reader's own. Protests
fromreaders caused Dickens to revise Great Expectationsto give
it a happy ending, and tourigtsvigt Stesin Dublinand itsenvironsin
which the fictitious events of Ulysses are imagined to have
occurred. The cult of Sherlock Holmesiswell known.

Most of the video gamesin the record of this case, games that
the City believesviolateitsordinances, arestories. Tekeonceagan
"The House of the Dead." The player is armed with a gun—most
fortunately, because he is being assailed by a seemingly unending
succession of hideous axe-widding zombies, the living dead
conjured back to life by voodoo. The zombies have dready
knocked down and wounded severa people, who are pleading
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pitigbly for help; and one of the player's duties is to protect those
unfortunatesfromrenewed assaults by the zombies. His main task,
however, is sdf-defense. Zombies are supernatura beings,
therefore difficult to kill. Repeated shotsare necessary to stop them
as they rush headlong toward the player. Hemust not only be dert
to the appearance of zombies from any quarter; he mugt be
assiduous about reloading his gun periodicdly, lest he be
overwhedmed by the rush of the zombies when his gun is empty.

Sdlf-defense, protectionof others, dread of the"undead,"fighting
agang overwhdming odds—these are dl age-old themes of
literature, and ones particularly gppeding to the young. "TheHouse
of the Dead" is not diginguished literature. Neither, perhaps, is
"The Night of the Living Dead,” George A. Romero's famous
zombie movie that was doubtless the ingpiration for " The House of
the Dead.” Some games, such as "Dungeons and Dragons” have
achieve ault status, dthough it seems unlikdy, some of these games,
perhaps induding some that are as vident as thosein the record,
will become culturd icons. We are in the world of kids popular
culture. But it isnot lightly to be suppressed.

Although vidlent video games appeal primaily to boys, the
record contains, surprisngly, a feminig violett video game,
"UltimateMortal Kombat 3." A man and awoman are dressed in
vagudy medieva costumes, and wield huge swords. The woman
isvery tal, very fierce, and widds her sword effortlesdy. Theman
and the woman duel, and the man is killed. Another man
appears—he iskilled too. The womanwinsdl the duels. Sheisas
grong as the men, she is more Killful, more determined, and she
does not flinch at the dght of blood. Of course, her success
depends on the player's skill, and the fact that the player, whether
mdle or femae, has chosen to be the femde fighter. (The player
chooses which fighter to be) But the gameisfeminigt in depicting
awomanasfully cgpable of holding her own inviolent combat with
heavily armed men. It thus hasamessage, even an "ideology,” just
as books and movies do.
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We are not persuaded by the City's argument that whatever
contributionto the marketplace of ideas and expression the games
in the record may have the potential to makeis secured by the right
of the parent (or guardian, or custodian—and does that include a
babysitter?) to permit hisor her child or ward to play these games.
The right is to a consderable extent illusory. The parent is not
permitted to give blanket consent, but must accompany the child to
the game room. Many parents are too busy to accompany their
child to a game room; most teenagers would be deterred from
playing these gamesiif they had to be accompanied by mom; even
parents who think violent video games harmful or even edifying
(some parentswant their kids to develop a shooter's reflexes) may
rather prevent their childrenfrom playing these gamesthanincur the
time and other costs of accompanying the children to the game
room; and conditioning a minor's Firss Amendment rights on
parenta consent of this nature is a curtailment of those rights.

The City rightly does not rest on "what everyone knows' about
the harm inflicted by violent video games. These games with thar
cartooncharactersand stylized mayhemare continuous withanage-
old children'sliterature on violent themes. The exposure of children
to the "girli€" magazines involved in the Ginsberg case was not. It
seemed obvious to the Supreme Court that these magazines were
anadultinvasonof children's cultureand parenta prerogeatives. No
such argument is available here. The City instead appealsto socia
science to establish that games such as "The House of the Dead"”
and "Ultimate Morta Kombat 3," gamesculturdly isomorphic with
(and often derivative from) movies aimed at the same under-18
crowd, are dangerous to public safety. The socia scienceevidence
on which the City relies congsts primarily of the par of
psychologicd studiesthat we mentioned earlier, whichare reported
inCraig A. Anderson & Karen E. Dill, "Personality Processes and
Individud Differences—Video Games and Aggressive Thoughts,
Fedings, and Behavior in the Laboratory and in Life" 78 J.
Personality & Soc. Psych. 772 (2000). Those studies do not
support the ordinance. thereis no indication that the gamesused in
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the studies are smilar tothoseinthe record of this case or to other
games likely to be marketed in game arcades in Indiangpolis. The
studies do not find that video games have ever caused anyone to
commit a violent act, as opposed to feding aggressive, or have
caused the average levd of violence to increase anywhere. And
they do not suggest thet it is the i nter active character of the games,
as opposed to the violence of the images in them, that isthe cause
of the aggressive fedings. The studies thus are not evidence that
violent video gamesare any more harmful to the consumer or to the
public safety than violent movies or other violent, but passive,
entertainments. It is highly unlikely that they are more harmful,
because "passve’ entertainment aspires to be interactive too and
often succeeds. When Dirty Harry or some other avenging hero
kills off astring of villains, the audience is expected to identify with
him, to revel in his success, to fed their own finger on the trigger.
It is conceivable that pushing a buttonor manipulaing atoggle stick
engenders an evendeeper surge of aggressive joy, but of that there
isno evidence a dl.

We canimaginethe City'sarguing that it would liketo banviolent
movies too, but that ether this is infeasble or the City hasto Sart
somewhere and should not be discouraged from experimenting.
Experimentation should indeed not be discouraged. But the City
makes neither argument. 1ts only expressed concern iswith video
games, in fact only video games in game arcades, movie-thester
lobbies, and hotel game rooms. It doesn't even argue that the
addition of violent video games to violent movies and televison in
the cultura menu of Indiangpolis youth sgnificantly increases
whatever dangers media depictions of violence pose to hedthy
character formation or peaceable, law-abiding behavior. Violent
video games played in public places areatiny fractionof the media
violence to which modern American children are exposed.
Tiny—and judging from the record of this case not very violent
compared to what isavailable to childrenontdevisonand in movie
theaterstoday. The charactersinthe video gamesinthe record are
cartoon characters, tha is, animated drawings. No one would
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mistake them for photographs of real people—another difference
betweenthis case and Ginsberg. Theideathat a child'sinterest in
such fantasy mayhemis"morbid"—that any kid who enjoys playing
"The House of the Dead" or "Ultimate Mortal Kombat 3" should be
dragged off to a psychiatris—gains no support from anything thet
has been cited to usin defense of the ordinance.

Ginsberg did not indst on socia scientific evidence that ques-
obscene images are harmful to children. The Court, as we have
noted, thought this a matter of common sense. It wasin 1968; it
may not be today; but that is not our case. We arenot concerned
with the part of the Indiangpolis ordinance that concerns sexudly
graphic expression. The video games a issue in this case do not
involve sex, but instead a children's world of violent adventures.
Common sense says that the City'sdam of harmto itsdtizensfrom
these games is implausible, a best wildly speculative. Common
sense is sometimes another word for prejudice, and the common
sensereaction to the Indianapolis ordinance could be overcome by
socia saentific evidence, but has not been. The ordinance curtails
freedom of expressionggnificantly and, on this record, without any
offsetting judtification, "compdling” or otherwise.

It is conceivable though unlikdy that inaplenary trid the City can
establish the legdity of the ordinance. We need not speculate on
what evidence might be offered, or, if none is offered (in which
event a permanent injunction should promptly be entered), what
amendments might bring the ordinance into conformity with First
Amendment principles.  We have emphasized the "literary”
character of the gamesinthe record and the unredlistic appearance
of their "grgphic” violence. If the games used actorsand smulated
real death and mutilation convincingly, or if the games lacked any
storyline and were merdly animated shooting g leries (as several of
the games in the record appear to be), a more narrowly drawn
ordinance might survive a conditutiona chalenge.

That we need not decide today. The plaintiffs are entitled to a
preliminary injunction. Not only have they shown a strong
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likelihood of ultimete victory should the City persst with the case;
they will suffer irreparable harm if the ordinance is permitted to go
into effect, because compliance with it will impose costs onthemof
dtering thair fadilitiesand will aso causethemto loserevenue. And
giventhe entirly conjectural nature of the benefits of the ordinance
to the people of Indianapalis, the harmof a preliminary injunction to
the City must be reckoned dight, and outweighed by the harmthat
denying the injunctionwould impose onthe plaintiffs. Thejudgment
is therefore reversed, and the case remanded with indructions to
enter a preiminary injunction.

REVERSED AND REMANDED, WITH INSTRUCTIONS.
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

AMERICAN AMUSEMENT )
MACHINE ASSOCIATION,
etd.,

)
)
)
Plaintiffs )
) CAUSE NO. IP00-
) 1321-CH/G
)
)
)
)
)

TERI KENDRICK, et d.,

Defendants.

ENTRY ON MOTION FOR PRELIMINARY INJUNCTION
Introduction and Summary

The Firs Amendment does not prohibit states from restricting
children'saccessto pornography even though adults accessto the
sane sxudly expliat maeids may not be redtricted. See
Ginsbergv. New York, 390 U.S. 629 (1968). Thiscase presents
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questions about the extension of thisrule of Firs Amendment law
to video games with images of graphic violence. Indianapolis
Generd Ordinance No. 72-2000 restrictsthedisplayand operation
of coin-operated amusement machines (primarily video games)
deemed "harmful to minors' if they include ether "srong sexud
content” or "grgphic violence," as those terms are defined more
goedificdly in the Ordinance. Under the Ordinance, children may
not play or watch such games without a parent's permission.

Pantiffs are in the business of manufacturing, distributing, or
digolaying video games. They haveno quarrd with the Ordinance's
redtriction on children's access to games with "strong sexua
content.” Plaintiffs contend, however, that the Ordinance's
restrictions on games with "graphic violence" are content-based
restrictions on speechthat violate the First Amendment and that the
Ordinance is uncondtitutiondlly vague. Plaintiffs seek preiminary
injunctive rdief againgt its enforcement.

The firgt issue here is whether violent video games are forms of
expression protected by the Firs Amendment at al. At this
preliminary injunctionstage of the case, the court concludes that at
least some video gamesare expressionentitled to First Amendment
protection.

The second broad issue is whether a local government may
restrict children's access to games with graphic violence, just as
Ginsberg shows a government may restrict access to gameswith
explicit sexud content. The court finds for severa reasons that
plantiffs are unlikey to show that the Ordinance's redrictions on
children's access to games with graphic violence violate the First
Amendment. Fird, the City has shown that it has important and
legitimate reasons to be concerned about violent video games
causing harm to children. Second, the court is not persuaded there
Isany principled congtitutiond difference between sexudly explicit
materia and graphic violence, at least when it comesto providing
suchmaterid to children. Third, the Ordinanceis carefully tailored
to address the potential harm to children without infringing upon
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other First Amendment interests. The Ordinance does not bar or
sgnificantly limit adultsfromusing the games in question, it does not
engage in viewpoint discrimination, it does not limit the expression
of ideas or other messages, and it authorizes only civil enforcement
mechanisms.

Inshort, the Ordinancereflectsacareful, reasonable, and limited
extendgon of the principles applied in Ginsberg to protect children
frompornography. The court dsofindsthat plantiffsareunlikely to
preval on thar vagueness chdlenge to the Ordinance. The court
therefore denies plantiffs motion for prdiminary injunction. This
entry sets forth the court's findings of fact and conclusions of law
pursuant to Fed. R. Civ. P. 52 and 65.

Factual Background
|. The Ordinance

On July 10, 2000, the City-County Council of the City of
Indiangpolis and Marion County adopted Genera Ordinance
No. 72 regarding the operation and display of currency-operated
amusement machines ("video games'). The Ordinance redtricts
children's access to video games containing graphic violence or
strong sexua content by regulating the establishments that offer
video gamesto the public.?

For condtitutiond purposes, the most important parts of the
Ordinanceare the definitions for gamesthat are "harmful to minors.”
Those definitions trigger the substantive prohibitions of the
Ordinance on the display of such games:

Harmful to minors means an amusement machine that
predominantly appeals to minors morbid interest in violence
or minors prurient interest in sex, is patently offensive to
prevaling standards in the adult community as a whole with
respect to what is suitable materia for persons under the age

The full text of Ordinance 72, including the preamble, is set forth in the
attached Exhibit A.
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of eighteen (18) years, lacks serious literary, artidtic, politica
or stietific vaue as a whole for persons under the age of
eighteen (18) years, and:

(1) Containsgraphic violence; or
(2) Contains strong sexud content.

Graphic violence means an amusement machines visud
depiction or representation of redidic serious injury to a
humanor human-like being where such serious injury includes
amputation, decepitation, dismemberment, bloodshed,
mutilation, maiming or disfiguration.

Srong sexual content means the visud depiction or
representation by an amusement machine of nudity or explicit
human sexua behavior by any human or human-like being in
one or more of the following forms. masturbation; deviate
sexud conduct; sexud intercourse; or, fondling of genitals.

Nudity means an amusement machine's visua depiction or
representation of human mae or femae genitds, pubic area
or buttocks with less than a fully opagque covering, or of a
female breast with less than a fully opague covering of any
part of the nipple, or the showing of covered mae genitdsin
adiscernibly turgid state.

City-County Genera Ordinance No. 72-2000, amending Revised
Code of the Consolidated City of Indianapolis and Marion County
§ 831-1. For purposes of the Ordinance, a minor is any
unemancipated person under the age of 18. Id.

Section 831-5 of the City's Code, as amended by the
Ordinance, sets forth the subgtantive prohibitions that apply to
"regigtrants,” who operate five or more video gamesinone location:

(h) 1t shdl be unlawful for aregistrant, aregistrant's agent,
or anemployee of anamusement location knowingly to alow
a minor who is not accompanied by the minor's parent,
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guardianor custodianto operate intheamusement locationan
amusement machine that is harmful to minors,

(i) 1t sdl be unlanful for a regidrant to operate an
amusement location unless each amusement machine that is
hamful to minors in the amusement location displays a
congpicuous dgn indicaing that the machine may not be
operated by aminor under eighteen (18) years of age unless
the minor is accompanied by hisor her parent, guardian, or
cugtodian.  If amusement machinesthat are harmful to minors
are displayed together in an area separate from amusement
meachinesthat are not harmful, aSngle conspicuous sgninthat
areaor at the entrance to that areamay be used to mark the
group of machines for purposes of this subsection.

() It sndl be unlawful for aregisrant to make available to
patrons any amusement machine that is harmful to minors
within ten (10) feet of an amusement machine that is not
harmful. It shall further be unlawful for a registrant not to
separate amusement machinesthat are harmful to minorsfrom
other machines by some form of partition, divider, drape,
barrier, pand, screen, or wal that completely obsiructs the
view of persons outside the partitioned area of the playing
surface or display screen of the machinesthat are harmful to
minors. It shal be unlawful for aregigtrant, registrant's agent,
or employee of an amusement location to alowa minor who
is not accompanied by his or her parent, guardian, or
custodian into the partitioned area.

2The three subsections of the Ordinance quoted in the text apply to
"registrants," whoarelicensed operators of establishments with five or more
games in one location. Parallel provisions apply to "exhibitors" of video
games, who operate locations with four or fewer games. The principal
distinction between "registrants" and "exhibitors" concerns the manner in
which each type of establishment is required to organize and monitor the
physical space where the games are displayed. See 8§ 831-5(h)-(I),
831-6(f)-(i).
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Violaions of the Ordinance are punishable by dvil fines under
Section 103-3 of the Code. The minimum fine for a violdion is
$200. No more than one violation may be assessed on any one
day. For multiple violations, a regigtrant or exhibitor may lose the
right to meke available to the public any machines that are "harmful
to minors." The City may dso suspend or revoke an amusement
location'sregidirationin some circumstances. See 88 831-5(k)-(1),
831-6(i), 831-9.

The record includes an unusudly extensive legidaive history for
alocd ordinance. Councillor Rozdlle Boyd introduced an early
verson of the Ordinance to the City-County Council on April 10,
2000, whichwasreferredto the Rulesand Pubic Policy Committee.
Ex. P-61. At two meetings the Committee debated the proposal
and heard extensive public comment from industry representetives
and community interest groups. Exs. P-51, P-52. In addition,
severd reportsonthe subject of children and violence in the media
were made available to the Committee members. Ex. P-64. In
response to comments on the origina proposal, the Committee
made severd substantive changes and sent the amended proposal
to the full City-County Council. Ex. P-52. The Council passed the
Ordinanceon duly 10, 2000, and the Mayor of Indiangpolis sgned
the legidation on July 17, 2000. Ex. P-533

The preamble to the Ordinance invokes the City's "compdling
interestsinprotecting thewd l-beingof minors, in protecting parents
authority to shidd their minor children from influences that the
parents find ingppropriate or offensve, and in reducing juvenile
cime”" The preamble then sets forth the need for and purpose of
the Ordinance by: (1) noting that "courts have recognized that
minors are affected by and may be protected from patently
offensve sex-related materid;" (2) asserting that "recent academic

3The Ordinance was to take effect on September 1, 2000. However,
through an agreement reached between the parties after this action was
filed, city officials agreed not to enforce the Ordinance until 24 hours after
this court rules on plaintiffs' motion for a preliminary injunction.
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literaturecorroborates the finding of earlier studiesthat vidlent video
games produce psychologica effects in minor children and that
prolonged exposureto violent video gamesincreasesthe likeihood
of aggression in minor children,” diting a particular study that dso
reviewed past research; (3) referring to "growing evidence of the
harmful effects of violent video games' that had led Congress and
the Federal Trade Commissontoinvestigate suchmatters; (4) cting
testimony before a congressiona committeeto the effect that fourth
through eighth graders report spending an average of from haf an
hour to two and a haf hours a week playing video games in
arcades; and (5) assarting that parentsare lessable in public places
thaninthe hometo control the levels of violenceand sexua content
to which their children are exposed.

I1. Evidence about Video Games

Coin-operated video games are an interactive form of
entertainment. Each gameis usudly a stand-alone, self-contained
mechine conggting of both hardware and software. The player
manipulates manua controls, such as guns, buttons, joy sticks, or
geeringwhed s, inorder to affect animaginary computer-generated
action sequence displayed on a screen.  In the City's live
demongtrationat the hearing, the player participated inthe action as
asniper firinganeectronic rifle at "enemies’ inagame caled "Silent
Scope 2" In a game cdled "Morta Kombat 3," the player
controlled a martid arts fighter engaged in combat against
computer-controlled opponents.

The record identifies Sx commonly recognized categories of
video games "action-adventure’ games, puzzle games, sports
games, driving games, fighting games, and shooting games. The
categories are convenient but not exhaudtive or mutudly exclusve.
Nearly dl games contain some sort of scoring mechanism by which
aplayer can measure his or her progress in the game and compare
hisor her playing skillsto the skills of others. In afighting game, the
player might score points based on the time it takes to defeat an
opponent or the difficulty level of the fighting match. In an
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action-adventure game, a player migt score points by
accomplishing acertain set of tasks in the face of various obstacles.

Atthe hearing on plaintiffs motionfor a preliminary injunction, an
art director fromavideo game devel opment company describedthe
typicad game development process. Asone might imagine, anew
video game begins as a crestive concept in the minds of the game
developers. Teams of artists draw sketches of the characters and
create "story boards' that depict the action sequences of the game.
The sory line and themes of the game help guide the development
of this"conceptart." Computer programmersthen take the concept
art and create digita versons of the characters and the background
scenes. The characters and scenes are then fully animated, and
audio engineers add sound and music to the games.

The visud and audio presentation is meant to be interesting as
well asinformative in the sensethat it provides cuesthat help guide
the player through various stages of the game. Visud and audio
effects are dso used as "rewards’ for skillful and successful play.
In addition, when no one is playing the game, most video games
operateinan "atract mode' — essentialy advertisng themsdvesto
prospective players. In the "attract mode," the screen may show
excerpts from the game, give indructions as to how the game is
played, or introduce the characters and story lineincorporated into
the game.

The plaintiffs game development witness further testified that
video games are continuoudy increasing in complexity. Many of
today's games include three-dimensiona smulated environments
and ful motion video smilar to the technology used in
computer-animated feature films. From beginning to end, the
running time to complete a game can be aght hours or more.
Further specifics about video games and the research about their
effects are st forth in discussion of specific issues.
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1. The Parties

The seven plaintiffs in this action seek to protect their own
interests as wel as the interests of a class of businesses whose
interests would be smilarly affected by enforcement of the
chdlenged provisonsof the Ordinance. (At thispoint no motion for
class certification hasbeenfiled.) Plaintiffs Namco Cybertainment,
Inc. and B.J. Novelty, Inc. own and operate amusement machines
in the City of Indianapolis. The Ordinance directly regul ates these
two plantiffs Pantiffs Shaffer Didributing Company and
Clevdand Coin Machine Exchange, Inc. distribute entertainment
meachinesinthe City of Indiangpolis. They seek to ensure that sales
of their products are not hindered by the Ordinance. Paintiffs
American Amusement Machine Association, Amusement & Musc
Operators Association, and the Indiana Amusement & Music
Operators Association are trade organizations seeking to protect
the interests of memberswhose busnessesare likely to be affected
by the Ordinance.

Defendants in this action are various offidds of the City of
Indiangpolis and Marion County who have responshbility for
enforcement of the Ordinance. Defendant Bart Peterson is the
Mayor of Indiangpolis. Defendant Teri Kendrick isthe designated
city prosecutor. Defendant Jack Cottey isthe Sheriff for Marion
County, and defendant Jerry Barker is the Chief of Police of the
Indianapolis Police Department. All named defendants have been
sued only in ther officdd capacities, and dl are referred to
collectively here as "the City."

Discussion
I. Thelssues and Claims
The City wrote the Ordinance with a close eye on First
Amendment issues and the prospect of a challenge like this one.
The City contends firgt that video games smply are not a form of

expression protected under the Firs Amendment. Severd courts
reached that conclusion with respect to earlier, less sophisticated
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video games in the early 1980s. Assuming that such games are
protected at al under the Firs Amendment, the City in its drafting
tried to follow the reasoning of Ginsberg v. New York,
390 U.S. 629 (1968), whichuphdd smilar restrictions on children's
access to pornography as reasonable measuresto protect children
from harm. The City contends there is no principled condtitutiond
distinction between pornography and graphic violence, at least with
respect to children. In writing the Ordinance, the City also made a
careful and ddiberate effort to take the standard for unprotected
obscenity as to adults and to adapt it to graphic violence for
children. See Miller v. California, 413 U.S. 15, 24 (1973).

Paintiffs regpond that video games, at least the more elaborate
gamesnow in crculation, quaify asprotected expressionunder the
Firs Amendment. Plaintiffs therefore contend the Ordinanceis an
uncongtitutional content-based restriction on protected speech.
Faintiffs dso damthat the rule of Ginsberg v. New York islimited
to materid of a sexua nature and that the Ordinance could be
condtitutiond only if the City could show it usesthe least redtrictive
possible means to serve a compelling governmentd interest, which
plantiffs contend would require definitive proof that violent video
games in fact cause harm to children. As a separate but related
cdam for injunctive rdief, plaintiffs aso contend that the Ordinance
is uncondtitutionaly vaegue - that it fals to provide the ordinary
citizen with adequate notice of the prohibited conduct and failsto
cabin the discretion of law enforcement personndl.

[1. Preliminary Injunction Standard

To obtain a prdiminary injunction, plaintiffs must show (1) a
reasonable likelihood of success onthe merits, (2) irreparable harm
if the prdiminary injunctionis denied, and (3) the inadequacy of any
remedy at lav. See Grossbaum v. Indianapolis-Marion County
Building Auth., 100 F.3d 1287, 1291 (7th Cir. 1996). If this
threshold showing is made, the court balances the harm to plaintiffs
if the preliminary injunctioniswrongly denied against the harmtothe
defendant if the injunctioniswrongly granted. Inthefind step of the
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equitable analysis, the court must consider the public interest by
weighing the effect that either granting or denying the injunction will
have on nonparties. See Grossbaum, 100 F.3d a 1291,
Erickson v. Trinity Theatre, Inc., 13 F.3d 1061, 1067 (7th Cir.
1994); Abbott Laboratories v. Mead Johnson & Co.,
971F.2d6,12(7thCir. 1992); Roland Machinery Co. v. Dresser
Industries, Inc., 749 F.2d 380, 386-88 (7th Cir. 1984).

Where plantiffs assert aviolationof ther free speechrights, such
dams ordinarily satidfy a least the minimum requirements for
irreparable harm and inadequacy of legd remedies. Asinmogt free
speech cases, therefore, if plaintiffs could show they were likely to
preval on thar congitutiona claims, they would be entitled to a
preliminary injunction.

[11. Video Games as Protected Expression

The threshold issue is whether video games are forms of
expression entitted to any protection at dl under the First
Amendment. In the early 1980s, most courts examining the issue
concluded that the video games of that era were not protected by
the Frs Amendment. See, e.g., America's Best Family
Showplace Corp. v. City of New York, 536 F. Supp. 170,
173-74 (E.D.N.Y. 1982) (finding that video games were "pure
entertainment” not protected by the First Amendment becausethere
washo "dement of information or some ideabeing communicated”);
Malden Amusement Co. v. City of Malden, 582 F. Supp. 297,
299 (D. Mass. 1983) (adopting America's Best andyss);
Marshfield Family Skateland, Inc. v. Town of Marshfield,
450N.E.2d 605, 609-10 (Mass. 1983) (rg ecting First Amendment
chdlenge to town's total prohibition on coin-activated amusement
devices, court consdered evidence of "Ms. Pac-Man," "Tron,"
"Donkey Kong," "Zaxxon," and "Kangaroo"), appeal dismissed,
464 U.S. 987 (1983); Caswel v. Licensng Comnin,
444 N.E.2d 922, 926-27 (Mass. 1983) (finding no First
Amendment protection for video games where city denied license
for automatic amusement devices; court considered evidence of
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"Space Invaders'); City of Warren v. Walker, 354 N.W.2d 312,
316-17 (Mich. App. 1984) (holding that ordinance restricting
childrenunder age 17 fromplaying videogamesdid not violate First
Amendment).

The reasoning of the Supreme Judicia Court of Massachusetts
reflectsthesecourts approachesto the rdaivey new mediuminthe
1980s. In 1983, the Massachusetts court stated:

Fromthe record before us, it appears that any communication
or expression of ideas that occurs during the playing of a
video game is purely inconsequential. Caswdl has
succeeded in establishing only that video games are more
technologicdly advanced gamesthan pinbal or chess. That
technological advancement alone, however, does not impart
Frst Amendment status to what is an otherwise unprotected
game.

Caswell, 444 N.E.2d a 927 (rgecting analogies to movies and
televison as entertainment).

However, these courts in the 1980s did not foreclose the
possibility that further development of video games might transform
them into a medium of protected expression. Later in the same
year, the Massachusetts court re-examined and followed Caswell,
but a so emphasi zed that Caswell's result was fact-sengitive and not
intended to foreclose al debate on the issue of video games as
gpeech. The court cautioned: "We recognize that in the future
video gameswhich contain sufficent communicative and expressive
elements may be created.” Marshfield Family Skateland,
450 N.E.2d at 609-10; see dso Tommy & Tina Inc. v.
Department of Consumer Affairs, 459 N.Y.S.2d 220, 226-27
(NY. Sup. Ct. 983) (finding that video games considered in the
case were not speech but leaving open the possbility that

"games . . . of a differet nature’ may be entitled to First
Amendment protection), aff'd, 464N.Y.S.2d 132 (N.Y. App. Div.
1983), aff'd mem., 464 N.E.2d 988 (N.Y. 1984).
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It appearsthat few courts squarely addressed the issue during the
1990s, which was a period of subgtantia innovation in the video
game indugry. In 1991 the Seventh Circuit upheld a loca
ordinance that prohibited minors from playing video games during
school hours. The court declined to decide whether video games
are protected by the Firs Amendment and commented:

On the bad's of the complaint aone, we cannot tell whether
the video games a issue here are Smply modern day pinbdl
mechines or whether they are more sophisticated
presentations invaving soryline and plot that convey to the
user a dgnificant artistic message protected by the first
amendment. Nor is it clear whether these games may be
considered worksof art. To hold on thisrecord that all video
games- no matter what their content - are compl etely devoid
of atigic vdue would require us to make an assumption
entirdy unsupported by the record and perhaps totdly at
odds with redlity.

Rothner v. City of Chicago, 929 F.2d 297, 303 (7th Cir. 1991)
(emphasisinorigind). In Rothner the court assumed for purposes
of its decison that the games might have included protected
expresson. The court then found that the ordinance gill amounted
to a reasonable restriction on the time, place, and manner of
expresson. See id. Whether video games can be protected
gpeech remains undecided in the Seventh Circuit and apparently in
other circuits as wdl. See Miller v. City of South Bend,
904 F.2d 1081, 1098-99 (7th Cir. 1990) (en banc) (Posner, J.,
concurring) (suggesting that video games fdl in a "gray ared’ and
that government hasa greater scopefor regulaioninthisareawhich
may be outsi de the boundaries of the Firs Amendment), rev'd sub
nom. Barnesv. Glen Theatre, Inc., 501 U.S. 560 (1991).

Fantiffsinthiscase argue that the once-predicted future of video
gameshasarrived, that the video gamesof the year 2000 have gone
far beyond the Imple digdlays in" Space Invaders' and " Pac-Man,”
and that many of today's games are highly interactive versons of
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movies and storybooks, replete with digitd art, music, complex
plots, and character development. The City argues that the
limitations of the early medium have not been transcended and that,
fundamentdly, video games are gill mogt closely andogous to
mechanical pinball machines or shooting gdleries a alocd fair.

As a genera matter, video games will be protected under the
Firse Amendment only if they incdlude sufficient communicative,
expressve, or informative dements to fdl at least within the outer
limitsof condtitutiondly protected speech. The Supreme Court has
never aticulated a precise test for determining how the First
Amendment protects a given form of expresson. Instead, the
Court has gated generdly: "Each medium of expression .. . must
be assessed for First Amendment purposes by standards suited to
it, for each may present its own problems” Southeastern
Promotions, Ltd. v. Conrad, 420U.S. 546, 557 (1975); seed 0
David B. Goroff, The First Amendment Sde Effects of Curing
Pac-Man Fever, 84 Colum. L. Rev. 744 (1984) (andyzing the
medium and arguing that video games are entitled to First
Amendment protection). Any givenform of entertainment, activity,
or interaction may or may not be protected under the First
Amendment. Rather than using theselabdls, the court findsit more
productive to discussthe actua evidence presented by the parties.

Paintiffs evidence about the expressve components of video
gamescentered on the "Gauntlet” series of action-adventurevideo
games. Theseriesincludes Gauntlet Legendsand Gauntlet Legacy,
whichwere both released within the last threeyears. Thesegames
are currency-operated "amusement machines' as tha term is
defined in the Ordinance.

The Gauntlet Legacy story line deds with a fantasy world
congding of eight "reelms’ and an"underworld." The eight redms
are ruled by a poweful wizard named Sumner, while the
underworld isruled by the principd villain of the sory, Skorne. In
the background <ory, Sumner's younger brother, Gam,
accidentally opened a porta between the eight reams and the
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underworld. Skorne and his forces used the portd to invade the
eight realms and disrupt Sumner's peaceful rule. Vanguishing the
forces of the underworld from each of the eight realms appears to
be the god of the game, and, as best as can be deciphered from
the record, a player participates in the action as one of aght
"heroes’ who can asss Sumner in attempting to defeat the
underworld's"eight great abominations." Theplayerstravel toeach
relm in searchof "items of legend” that will assist themintheir task
to recover the keysto the underworld and eventualy to defest the
forces of Skorne once and for al.

Fantiffs did not demonstrate a video game from the Gauntlet
series, and the court does not have any information about whether
the series includes graphic violence or strong sexua content for
purposes of the Ordinance. There is dso some ambiguity as to
how muchof the detailed story line is actualy communicated to the
players and as to how thiscommunication takes place. However,
the City did not attempt to rebut plaintiffs description of the
action-adventure games.

Without any attempt to assess artistic merit, the court finds that
the visud art and the description of the action-adventure gamesin
the record support plaintiffs contertion that at least some video
games contain protected expresson. It is difficult for First
Amendment purposes to find a meaningful digtinction between the
Gauntlet game's ability to communicate a story line and that of a
movie, television show, book, or — perhaps the best andogy —a
comic book. Certainly the digtinction cannot be smply that the
game is interactive. The Internet is an interactive medium and
receives Firs Amendmert protection. See Reno v. ACLU,
521 U.S. 844, 868-69 (1997). Town hall meetings and some
thestrical performancesareinteractive, and their expresson isaso
protected.

4Some fantasy adventure booksare also "interactive" in that the reader make
choices at critical pointsin the narrative and then flips to a page where the
story continues based on the reader's decision. Not all readers make the
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As afurther indication that at least Some video games contain
protected forms of expression, it would betheoreticaly possible for
a law to engage in "viewpoint discrimination” in regulating video
games. One can imagine alaw requiring that, in games involving
conflict and/or combat of some type, the player not be associated
with forces of evil, darkness, or authoritarianism. In the opening
sequence of "Silent Scope 2," for example, the player adopts the
role of asniper whose misson is to shoot enemy "terrorists' in a
scene st inLondon. Thefact that it is possible even to consider
a "viewpoint" of "good guys' and "bad guys' in these gamesis a
sgnificant indicationthat there are at least some aspects of plot and
character that may be entitled to at least some degree of First
Amendment protection. The City properly concedes as much.
Tr. 105-06.

The City's evidence on the issue of video games as speech
focused on fighting and shooting games, including a video tape
containing edited footage from sx games "Ultimate Morta
Kombat 3," "Mace: The Dark Age,” "Maximum Force™" "Time
Crigs I1," "Slent Scope,” and "The House of the Dead 2." See
Ex. 17. At the hearing, the City asserted that the video games
shown in Exhibit 17 contained "grgphic violence' as defined by the
Ordinance. SeeTr. 52.

In the first two games on the video tape, the player attemptsto
help his character survive and winone-on-one combat by executing
various fighting tactics. The characters engage in hand-to-hand
combat and use an assortment of weapons.  "Ultimate Mortal
Kombat 3" displays spurts of blood as blows are landed, and it
appears that the fights end when one of the combatants is findly
killed.

same choices, and they reach different endings — similar to the different
outcomes of the video games. Moreover, itisnot difficult to imaginethat a
reader of a book based on Gauntlet's characters and its imaginary realms
could have a discussion with an avid player of the Gauntlet video games
about the plot and characters.
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The remaining four gamesonthe City's video tape are shooting
games played from the firs person perspective. In these "firg
person shooter” games, the view displayed on the screen is the
view through the eyes of a gun-carrying character that the player
controls. Of these four games "The House of the Dead 2" is the
most graphic. The "plot" in "The House of the Dead 2" is that a
town hasbeen over-run by zombie-like characterswho have killed
many of the town'sinhabitants. The player adopts the persona of
"James," who is responding to the emergency. The zombies are
"undead" human figures who are already subgtantiadly decayed and
disfigured when James encounters them. The zombies attack
James. Jamesresponds by shootingthem. When shot, the undead
die again in dramatic fashion. In some cases, the chest cavity
explodes in a shower of blood, ribs, and gore, while in other cases
the target isdecapitated. The court observed at |east onecharacter
whose entire upper torso appeared to have been severed from the
lower hdlf of the figure®

In"Slent Scope 2," a game the City demonstrated live at the
hearing, the player shoots a mounted gun at designated targets.
The game is another "firgt person shooter" game. In other words,
the screen smulatesthe scene asviewed fromthe perspective of an
actua sniper usng a rifle with a scope. The plot aspects are
minimal, though not non-existent. The game amounts to eectronic
target practice on images of people®

5 TheHouseof the Dead 2" di splaysa"Parental Advisory Warning" which
informs the viewer: "This Game is Classified/Life-Like Violence/Strong."
The rating is the product of a voluntary industry program. See Exs. P-68,
P-69 (describing the rating system).

®The evidence indicates that some of the more violent games include
switches and settings that the exhibitor and/or the player may adjust. For
example, "Silent Scope 2" was demonstrated on the"mild" viol ence setting,
asit wasfound at an arcade. Thereisa suggestion that other games have
off/on "gore" switches.
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Based onthe evidencein this record, the court findsthat at least
some contemporary video games include protected forms of
expresson. The court cannot deny a preliminary injunction based
on the City's sweeping theory that video games smply do not fal
within the scope of the Firss Amendment. The court has no
difficulty determining that any speech dementsof "Slent Scope 2,"
"The House of the Dead 2" and severd of the other games
described in the record are rdaively inconsequential — perhaps
evenso inconsequentia asto remove the game fromthe protection
of the FHrst Amendment. However, a least some games are
protected by the First Amendment.

The nature of the Ordinance itsdf dso cuts againg the City's
suggestion that video games can never be an expressive medium.
Courtsin America's Best, Caswell, and Rothner dedt with ether
licenang ordinances or other regulaions that gpplied to al video
games asamonalithic class. In this case, the City has Sngled out
certain games for regulation based on their content:  elther "strong
sexud content” or depictions of "grgphic violence." It would be
incongruous to concludeboththat video games can be meaningfully
distinguished based on their sexua and/or violent content, and that
video games as a medium completdy lack the capacity to
communicate any other message, idea, or feding that fdls within
the protection offered by the Firs Amendment. Considering the
content-based nature of the Ordinance, the posshility of viewpoint
discrimination in the medium, and the unchalenged description of
action-adventure games, the protected content of some video
gamesgoes beyond ther "strong sexua content” or ther depictions
of "graphic violence."

Infinding that video games may contain at least Some expressive
content protected by the Firs Amendment, the court does not
mean to suggest that video gamesare essentid vehicles of politica
speech or fine art. Not al protected expressionliesat the core of
the Firs Amendment. For example, in Barnesv. Glen Theatre,
Inc., the Supreme Court found that severa earlier cases supported
the conclusion that the "nude dancing of the kind sought to be
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performed here is expressive conduct within the outer perimeters
of the Firs Amendment, though we view it as only margindly s0."
501 U.S. 560, 565-66 (1991) (pluraity opinion); accord, City of
Erie v. Pap's AM., --- U.S. ---, ---, 120 S. Ct. 1382,
1391(2000) (plurdity opinion). Thus, evenif, asthe City suggests,
video gamescan belabeled "lowvaue' speech, they are entitled to
protectionunder the expansve reach of the First Amendment. The
court cannot deny a preiminary injunction based on the City's
sweeping theory that video games are not protected expression.

IV. Regulating Children's Exposureto” Graphic Violence'

The concluson that a |least some video gamesare protected by
the First Amendment does not mean the City is powerless to
regulate "graphic violence" in the games offered to children. The
Condtitution permits government to impose resirictions on speech
in limited circumstances. Laws that arguably restrict speech are
analyzed under avariety of Firss Amendment standards. Severa
can be rgjected at the outset as inapplicable to the Indianapolis
Ordinance.

Firgt, the Ordinance does not regulate one of the categories of
"unprotected” speech that the government has broad power to
requlate as to adults. See RA.V. v. City of St. Paul,
505 U.S. 377, 383-84 (1992) (identifying obscenity, fighting
words, and defamationastypesof speech government canregulate
because of "their distinctively proscribable content”);
Brandenburg v. Ohio, 395 U.S. 444, 447 (1969) (no protection
for words that incite imminent lawless action).

Second, the City's asserted purpose in passing the Ordinance—
protecting children from exposure to games with graphic violence
and strong sexua content — makes it clear that the City isdirectly
regulating the dissemination of this materid and not merely the
"secondary effects’ that result from having video games physicaly
located in certain neighborhoods. See Reno v. ACLU,
521 U.S. 844, 867-68 (1997) (making thisdigtinctionin regard to
regulation of offendve speech on the Internet); cf. City of
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Renton v. Playtime Theatres, Inc., 475 U.S. 41, 48 (1986)
(upholding zoning ordinance that limited locations for adult movie
theaters where purpose of the ordinance was to protect the city's
retall trade, mantan property vaues, and protect the city's
neighborhoods).

Third, the Ordinance is not a content-neutral attempt to regulate
soldy the time, place, or manner of minors access to video games.
See, e.g., Rothner v. City of Chicago, 929 F.2d at 303. Instead,
the Ordinance regulates video games based on their sexua and/or
violent content.

The parties vigoroudy contest the standard that should apply
here.  Plantiffs contend that the Ordinance amounts to a
content-based redtriction on speech that calls for the grictest
possible scrutiny under the First Amendment. To meet this drict
gandard, plaintiffs dam that the City would need to show that the
Ordinance uses the least redrictive possble means to serve a
compellinggovernmenta interest. Plaintiffsinterpret "strict scrutiny™
to mean that the City cannot prove it has a compdling interest in
this case without definitive socid science research establishing that
playing violent currency-operated video games in fact causes
children to engage in harmful aggressive behavior.

The City disagrees. In Ginsberg v. New York and in later
cases, the Supreme Court has recognized that psychologica
protection of children is a compdling interest even without such
definitive proof of actual harm. See390 U.S. at 639-42 (upholding
redtriction on distribution of pornography to children in the face of
conflicting evidence about whether it had harmful effects on
children). Based on Ginsberg, the City argues that it need not
show ddfinitive proof of harmful effects, so long as it has a
reasonable bass for conduding there may be such harmful effects.
Given that legitimate basis for regulation, the City contends, the
Ordinance is caefully tallored to serve tha interest without
infringing other First Amendment interests. As explained below,
the court agrees with the City.
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A. TheFirst Amendment Rights of Children

The City has built the condtitutiona foundationfor the Ordinance
onGinsbergv. New York, 390 U.S. 629 (1968). InGinsberga
store owner was prosecuted under a statute that prohibited the sde
to minorsof any magazine containing pictures that depi cted "nudity,
sexud conduct or ssdomasochistic abuse and which is harmful to
minors.” 390 U.S. at 647. The Supreme Court upheld the statute
agang a Frs Amendment chalenge. The Court reasoned that the
state had the power to define obscenity in a variable manner —one
definitionthat applies to adultsand abroader definitionthat applies
to children. This approach has often been described as "variable
obscenity."

The Court began its andyss by nating that (1) the so-called
"girlie" magazines involved inthe case were not obscene for adults,
(2) the gatute in question did not prohibit the sde of the magazines
to adults, and (3) because the issue was not presented, it was
assumed that the magazineswereinfact "harmful to minors' within
the definition of the statute. 1d. at 634-35. There was no doubt
that the Firs Amendment would have protected adults access to
the magazines, but the Supreme Court upheld the restriction on
access for children. Justice Brennan wrote for the Court:

We do not regard New York's regulaion in defining
obscenity on the basis of its gpped to minors under 17 as
invalving an invason of such minors constitutionaly
protected freedoms. Rather [the statute] Smply adjusts the
definition of obscenity "to socid redities by permitting the
gpped of thistype of materid to be assessed in terms of the
sexud interests. . " of such minors. Mishkin v. State of
New York, 383 U.S. 502, 509; Bookcase, Inc. V.
Broderick, [218 N.E.2d 668, 671]. That the State has
power to make that adjustment seems clear, for we have
recognized that even wherethereis an invasion of protected
freedoms "the power of the state to control the conduct of
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childrenreachesbeyond the scope of itsauthority over adults
. . . ." Princev. Massachusetts, 321 U.S. 158, 170.

Id. at 638.

As in the case of obscenity laws that apply to adults, see
Miller v. California, 413U.S. 15(1973), the Ginsberg Court did
not require definitive proof of harm:

[O]bscenity is not protected expresson and may be
suppressed without a showing of the circumstanceswhichlie
behind the phrase"clear and present danger” initsapplication
to protected speech. Roth v. United Sates, [354 U.S.

476,] 486-87. To sudtain State power to exclude materia

defined as obscenity by [the New Y ork statute] requiresonly
that we be able to say that it was not irrationd for the
legidaureto find that exposureto materia condemned by the
gatuteis harmful to minors. InMeyer v. State of Nebraska,

[262 U.S. 390, 400], we were able to say that children's
knowledge of the German language "cannot reasonably be
regarded as harmful.” That cannot be said by us of minors

reading and seeing sex materid. To be sure, thereisno lack
of "sudies’ whichpurport to demonstrate that obscenity isor

is not "a basic factor in imparing the ethical and moral

development of . . . youth and aclear and present danger to
the people of the state” But the growing consensus of
commentators is that "while these studies all agree that a
causd link has not been demonstrated, they are equaly
agreed that a causd link has not been disproved ether.” We
do not demand of legidatures "scientificaly certain criteria of
legidation.” Noble Sate Bank v. Haskell, 219 U.S. 104,

110. Wetherefore cannot say that [the New Y ork Statute],

in defining the obscenity of materia onthe basis of its apped

to minors under 17, has no rationd relation to the objective
of safeguarding such minors from harm.

390 U.S. at 641-43.
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Fantiffs Firss Amendment chdlenge to the Ordinance in this
case is based ultimatdy on the premise that children have aFirgt
Amendment right to play video games, including those depicting
gragphic violence, without their parents permission. Surdy the
plantiffs have no independent First Amendment right to sdll their
entertainment services to children without the parents permission.

Ginsberg shows, however, that the Court examines regulation
of materid that is arguably "harmful to minors' under a standard
less dtrict, at least as a practica matter, than the presumption of
uncondtitutiondity appliedtomost content-based restrictions. See,
e.g., Smon & Schuster, Inc. v. Members of New York State
Crime Victims Bd., 502 U.S. 105, 115 (1991) (presuming
uncondtitutiondity and applying strict scrutiny to strike down "Son
of Sam" datute desgned to prevent convicted crimind from
profiting by sdling the story of his crime). Under this standard, the
government may restrict minors access to some speech that is
protected for adults.

Other Supreme Court decisons show that children have rights
under the First Amendment, but that those rights are not as broad
asthoseof adults. Both Tinker v. DesMoines|ndependent Sch.
Dig., 393 U.S. 503 (1969), and West Virginia State Bd. of
Educ. v. Barnette, 319 U.S. 624 (1943), for example,
demondtrate that children have sgnificant Firs Amendment rights.

In Tinker, the Supreme Court hdd that a school could not
punish a sudent for expressing his political oppostion to the
VietnamWar by wearing ablack armband in school. 393 U.S. at
506-09. "Students in school aswel asout of school are 'persons
under our Condtitution. They are possessed of fundamental rights
which the State must respect, just asthey themsalves must respect
their obligationsto the State.” 1d. at 511.

Smilarly, in Bar nette the Court held that a sudent could not be
punished for refusng to pledge alegiance to the flag and to the
United States. 319 U.S. at 640-42 (1943). "If thereisany fixed
star in our condtitutiona congdlation, it isthat no officid, high or
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petty, canprescribewhat shal be orthodox in palitics, nationdism,
religion, or other matters of opinion.” Id. at 642.

Outside the school context, which raises its own set of issues,
the Court's decison in Ermozik v. City of Jacksonville,
422 U.S. 205 (1975), aso recognized that children have a First
Amendment right of access to some materials — in that case,
movies— evenif the moviesdisplay nudity. The Court recognized,
however, that those rights would not extend to materids deemed
"obscene as to minors,” as in Ginsberg. 422 U.S. a 212-13.
Smilaly, inSable Communications, Inc. v. FCC, 492 U.S. 115,
126 (1989), the Court struck down a federd law banning dl
"dial-aporn” telegphone messages but recognized that a law
blocking only children from receiving such messages would be
conditutiond.  The mgority recognized the limited Frst
Amendment rights of children: "there is a compelling interest in
protecting the physical and psychologicd well-being of minors.
This interest extends to shidding minors from the influence of
literature that is not obscene by adult sandards.” 1d. at 126; see
dsoid. a 134 (Brennan, J., dissenting in part) ("To be sure, the
Government has a strong interest in protecting children againgt
exposure to pornographic materia that might be harmful to them.”).

Thelimits of children's First Amendment rights are dso evident
inMillerv. California, 413 U.S. 15 (1973), inwhichthe Supreme
Court established the standard for obscenity as to adults. The
Court was sharply divided over that standard for adults, but an
overwheming mgority of the Court recognized that distributionof
sexudly oriented materids to children raised a different set of
questions. See413U.S. a 47 (Brennan, J., dissenting) (noting that
case did not present any issue about "state power to regulate the
digribution of sexudly oriented materid to juveniles’); id. at 27
(magority opinion) (pointing out dissent's implicit concession with
respect to sexua materia for children).

Board of Education of Iland Trees v. Pico, 457 U.S. 853
(1982), dsodemonstratesthe limitson children's First Amendment
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rights. The Court considered the First Amendment implications of
a school board's decision to remove several controversial books
from the schoal library. All the books remained available to
children in bookstores and through other channdls. The Court did
not agree on amgority opinion. However, the Justiceswho found
that the school board might have violated the Firss Amendment
acknowledged that the school board was free to remove books
because they were deemed "vulgar” or becausethey were deemed
psychologicaly or intdlectudly inappropriate for the age group.
457 U.S. a 871 (plurdity opinion of Brennan, J.); id. at 880
(Blackmun, J., concurring). Smilarly, dl justices agreed thet if the
school board removed books because of the ideas expressed in
them, that would violate the First Amendment. See id. at 907
(Rehnquigt, J., dissenting); id. at 870-71 (plurdity opinion); id. at
877-78 (Blackmun, J., concurring).”

The Supreme Court has not adopted a broad theory of
children'sFirst Amendment or other condtitutiond rights, nor hasit
demarked precise boundaries for those rights. See aso Goss v.
Lopez, 419 U.S. 565, 574 (1975) (recognizing children's due
process rights with respect to suspensionor expulson from public
schoal, citing Tinker and Barnette); InreGault, 387 U.S. 1, 13
(1967) (adapting adults procedurd rights in crimina cases to
juvenile ddinquency proceedings, "nether the Fourteenth
Amendment nor the Bill of Rightsisfor adultsaone'). This court
need not undertake suchanamhitious proj ect to decide the pending
moation for preiminary injunction. It is suffident for the present to

Both the real ity of and the limits on children's First Amendment rights are
alsoevidentin Prince v. Massachusetts, 321 U.S. 158, 170 (1944), which held
that a state could prohibit a child from distributing religious literature on
public streets: "the power of the state to control the conduct of children
reaches beyond the scope of its authority over adults, asistruein thecase
of other freedoms." Prince also explained Meyer v. Nebraska, 262 U.S. 390
(1920), as having guarded children's rights to receive teaching in languages
other than English. See 321 U.S. at 166.
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observe tha children's Firs Amendmert rights are undeniably
narrower than adults rights, and that Ginsberg establishes a
framework for regulating a narrow range speech that is protected
asto adults, but harmful asto minors.

Indianapalis wrote its Ordinance with Ginsberg in mind, and
there are severd important amilarities indicating that Ginsberg
provides the proper standard of review here.

Firg, asNew York did in Ginsberg, the City relies on bothits
“independent interest in the well-being of its youth” and on "the
principle that 'the parents daimto authority intheir own household
to direct the rearing of their children is basic in the structure of our
society.” SeeRenov. ACLU, 521 U.S. at 865, quoting Ginsberg,
390 U.S. at 639. The Supreme Court has consistently recognized
such interests as subgtantial, and it has done so without reguiring
socia science research definitively proving the danger of harm to
children.

Second, just as the New York law in Ginsberg did not
materidly limit adults access to the pornographic materias in
question, the City's Ordinance aso does not Sgnificantly limit adult
accessto video games containing graphic violence. See American
Booksdllers v. Webb, 919 F.2d 1493, 1509 (11th Cir. 1990)
(upholding ordinance barring public display of materias deemed
obscene as to children because it did not subgtantidly limit adults
accessto materids); Crawford v. Lungren, 96 F.3d 380, 387-88
(9th Cir. 1996) (upholding law barring sale of pornographic
materid in unattended vending machines; law did not sgnificantly
resrict adults access to such materids); Upper Midwest
Booksdllers Assn v. City of Minneapolis, 780 F.2d 1389,
1394-95 (8th Cir. 1985) (upholding ordinance requiring that
pornographic magazines be displayed for sdein seded packages
with opague covers; ordinance did not subgantidly impair adults
access to regulated materid); M.S. News Co. v. Casado,
721 F.2d 1281, 1288-89 (10th Cir. 1983) (upholding ordinance
requiring that pornographic magazines be displayed for sde behind
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"blinder" covers on racks; ordinance aso did not subgantialy
impair adults access to regulated materias).

Third, dso like the New Y ork law in Ginsberg, the Ordinance
does not prevent parentswho so desirefromalowing their children
to be exposed to the regulated materid, either sexua materid asin
Ginsberg or sexud content or grgphic violence in video gamesin
thiscase. In other words, the Ordinance does not impose a total
ban on access even as to children. In Ginsberg the Court noted
that the New York law similarly alowed parents to permit their
children to have access to the maerids in question. 390 U.S. at
639 & n.7; cf. Renov. ACLU, 521 U.S. at 878 (lack of exception
for parental consent imposed heavier burden on government to
judtify restrictions on indecent expression on the Internet).

Fourth, the Ordinance attempts to regulate only transactions in
acommercia setting whereit is reasonable to expect the sdler to
(1) phygcaly segregate games that are hamfu to minors,
(2) dfectivdy monitor the regulated games, and (3) verify the
customer's age. Commercia exhibition of coin-operated video
gamesissmilar in this repect to sdling magazinesasin Ginsberg,
and different fromthe Internet, telephone cadls, and cable channels,
whichare discussed bel ow withrespect to government attemptsto
impose broad redtrictions affecting adults because age verification
presented a significant problem.

8Plaintiffs have suggested in passing that the Ordinance might "burden”
adults by creating a " peep show" stigmafor adults who want to play video
games with graphic violence or strong sexualcontent. Thereisnoindication
here, however, of any effect more burdensome than thefact thatbarsserving
primarily alcohol by the drink do not admit children, or that adult bookstores
arerestricted to adults. In factthe evidence shows that about three-fourths
of video games in Indianapolis are in bars where children already are not
allowed. SeeTr.126; P1. Dep.Ex. 9. The Ordinance does not even apply to
such locations. See § 831-1.



43a

Fifth, the record demondtrates that many, perhaps mog, video
games contain only the barest minimum of protected speech,
whereas magazines (at issue in Ginsberg) can lie much closer to
the core of the First Amendment.

Inlight of thesestrong parallels, Ginsber g establishesthe proper
framework for deciding plantiffs First Amendment chalengeto the
Ordinance. The practicd difference between the Ginsberg
framework and the plaintiffs interpretationof "trict scrutiny™ liesin
whether the City isrequired to prove that video gameswithgraphic
violencein fact cause harm to minors, or whether, asin Ginsberg,
the City may rdy onitscompdling interest in the welfare of minors
to legidate narrowly in a fidd where the available socia science
data reflects some arguable uncertainty as to the actual harm
caused by video games. The gpplicable standard of scrutiny does
not have a substantial effect on the outcome of the other First
Amendment issues here.®

B. Plaintiffs Arguments for Srict Scrutiny

Fantiffs rely on several recent Supreme Court decisions to
argue that the Ordinance should be subjected to "drict scrutiny,”
meaning the City would have the burden of showing the Ordinance
isnecessary to promote acompdling interest and that it has chosen
the least redtrictive meansto further that interest. See, e.g., United

Plaintiffs argue that the Ordinance regulates only willing providers and
willing players who pay to play, so that there is no issue of a captive or
unwilling audience. In Ginsberg, Justice Stewart's concurring opinion
provided the answer to this point. He drew on the Court's precedents
dealing with captiveaudiences and wrote: "l think a State may permissibly
determine that, at least in some precisely delineated areas, a child -- like
someone in a captive audience -- is not possessed of that full capacity for
individual choice which is the presupposition of First Amendment
guarantees. Itisonly upon such apremise, | should suppose, that a State
may deprive children of other rights -- the right to marry, for example, or the
right to vote -- deprivations that would be constitutionally intolerable for
adults." 390 U.S. at 649-50.
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Satesv. Playboy Entertainment Group, Inc., --- U.S. --- | ---
120 S. Ct. 1878, 1886 (2000) (applying strict scrutiny to the
"ggnd bleed" provisons of the Teecommunications Act of 1996);
Reno v. ACLU, 521 U.S. 844, 868 (1997) (applying "most
gringent review" to Communications Decency Act'sredrictions on
indecent and patently offensive Internet communications); Sable
Communicationsof California, Inc.v.FCC,492U.S. 115, 126
(1989) (gpplying strict scrutiny to prohibitionof indecent telephone

MeSSages).

Haintiffs contend that under drict scrutiny, the City must prove
as a mater of fact that it has a compelling interest in restricting
children's access to vidlent video games. In plaintiffs view, that
would require definitive proof from controlled social science
research tha playing coin-operated arcade video games in fact
causes hamful aggressive behavior. Neither the cited cases nor
others impose such a burden on the City in this case.

In Sable Communications, Playboy Entertainment Group,
and Reno v. ACLU the Court took for granted the government's
assertionthat it had a compdling interest in protecting childrenfrom
exposure to sexudly expliat materid that was condtitutionaly
protected with respect to adults. See Playboy Entertainment
Group, 120 S. Ct. at 1886-87 (citing Ginsberg and recognizing
government had compdling interest in protecting children from
expliat sexud materid, but means used to serve it reached too
broadly and interfered with adults rights); Reno v. ACLU,
521 U.S. at 875 (same); Sable Communications, 492 U.S. at
126 (same). All three decisions plainly indicated that measures
regricting only children's access to the material would have been
conditutiond. Playboy Entertainment Group, 120 S. Ct. at
1886-87; Reno v. ACLU, 521 U.S. a 878-79 (noting that
additiona refinements of statute might aso be needed, such as
exception for "vaued' messages and parenta consent); Sable
Communications, 492 U.S. a 126. None of the three decisions
indicated that a government would need definitive researchresults
to prove harm before imposng content-based restrictions on
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children's access to materid that could reasonably be deemed
harmful to them. The difficult problemineach of those three cases,
which is not presented here, was that the technology of each
medium made it difficult to restrict children's access without also
restricting adults access to the same materid.

In Sable Communications, the Supreme Court reviewed
federd legidation banning al so-cdled "did-aporn” telephone
sarvices offering prerecorded sexudly oriented messages. The
Court upheld the banas gpplied to dial-a-porn messagesthat were
obscene by adult standards, but it struck down the ban as applied
to messages that were "indecent” but not obscene as to adults.
See 492 U.S. at 126. The asserted purpose of the federa statute
wasto prevent children from being exposed to indecent telephone
messages, but the statute criminalized dl indecent communications
made by telephone. The government's theory was that the age of
the caller could not be determined over the telephone, so the only
effective way to limit children's access was to limit everyone's
access. Seeid. a 122-23, 128-29. Thus, the Statute placed a
total ban on adult access to indecent messages — a form of
expresson the First Amendment protects asto adults. In striking
down the prohibition, the Court reaffirmed Ginsberg but wrote:

Sexud expression which is indecent but not obscene is
protected by the First Amendment; and the federd partiesdo
not submit that the sale of such materias to adults could be
crimindized soldy because they are indecent. The
Government may, however, regulate the content of
conditutiondly protected speech in order to promote a
compdling interest if it choosesthe least redtrictive meansto
further the articulated interest. Wehaverecognizedthat there
is a compdling interest in protecting the physca and
psychologica wdl-being of minors. Thisinterest extendsto
shidding minors from the influence of literature that is not
obscene by adult standards. Ginsberg v. New York,
390 U.S. 629, 639-640 (1968); New York v. Ferber,
458 U.S. 747, 756-757 (1982). The Government may
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sarve this legitimate interest, but to withstand condtitutiond
scrutiny, "it must do so by narrowly drawn regulations
designed to serve those interests without unnecessarily
interferingwith First Amendment freedoms. Hynesv. Mayor
of Oradell, 425 U.S. [610], a 620; First National Bank of
Boston v. Bellotti, 435 U.S. 765, 786 (1978)."
Schaumburg v. Citizens for a Better Environment,
444 U.S. 620, 637 (1980). It is not enough to show that the
Government's ends are compelling; the means must be
carefully tailored to achieve those ends.

Id. at 126. Applying this standard to the ban on indecent
communications, the Court hed that the statute was "not anarrowly
tallored effort to serve the compelling interest in preventing minors
from being exposed to indecent telephone messages.” 1d. at 131.

Thus, Sable Communications teaches that where government
regulation of materid harmful to children sweeps too broadly and
unduly restrictsthe First Amendment rights of adults, strict scrutiny
will likely be fatd to the challenged redrictions.  As to adlts, the
regulation of indecent phone messages was Smply a content-based
redtriction, and it faled drict scrutiny because it sgnificantly
affected adults Firs Amendment interests. Seeid. (finding that the
datute "has the invdid effect of limiting the content of adult
telephone conversations to that which is suitable for children to
hear."). In Ginsberg, by contrast, the Court explicitly found that
the New Y ork statute did not restrict adult accesstothe magazines.

United States v. Playboy Entertainment Group, Inc. and
Renov. ACLU arediginguishable fromGinsberg and thiscase on
smilar grounds. 1n both cases, thechalenged statuteswent beyond
the government's asserted — and legitimate — interest in limiting
minors access to certain speech and sgnificantly restricted adult
access to protected communicaion. In Playboy Entertainment
Group, the Court found: "To prohibit this much speech is a
ggnificant redtriction on communicaion between speakers and
willing adult liseners, communication which enjoys Firs
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Amendment protection.” --- U.S. at --- , 120 S. Ct. at 1886
(assessing regulation of adult-oriented cable televison dations
whose video and audio sgnds, even when scrambled, could
sometimes be heard or seen).

Similarly, when examining regulation of indecent speech on the
Internet, the Court found that the Statute "effectively suppressesa
large amount of speech that adults have a congtitutiond right to
receive and to address to one another. That burden on adult
speech is unacceptable if less redrictive dternatives would be at
least as effective in achieving the legitimate purpose that the statute
was enacted to serve.” Reno v. ACLU, 521 U.S. a 874. Thus,
asin Sable Communications, the burden on adult speech wasa
sgnificant factor in both the anadlysis and outcome of Playboy
Entertainment Group and Renov. ACLU. In boththiscaseand
Ginsberg, by contrast, there smply is no appreciable burden on
adults accessto video gameswithstrong sexua content or grgphic
violence. Cf. Reno v. ACLU, 521 U.S. a 864-66 (identifying
sgnificant differences between the Communications Decency Act
and the statute upheld in Ginsberg).

Fantffs also rey on Erznoznik v. City of Jacksonville,
422 U.S. 205 (1975), which presented a somewhat different
problem. A locd ordinance prohibited drive-in movie thesters
from showing any filmcontaining nuditywhenthe screenwasvisble
from a public street or public place. The Court found that the
ordinance was so broad that it violated the First Amendment rights
of both adults and children:

In this case, assuming the ordinance is amed at prohibiting
youths from viewing the films, the restriction is broader than
permissble. The ordinance is not directed againgt sexudly
explicit nudity, nor is it otherwise limited. Rather, it
sweepingly forbids display of dl films contaning any
uncovered buttocks or breasts, irrespective of context or
pervasveness. Thusit would bar afilm containing a picture
of a baby's buttocks, the nude body of a war victim, or
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scenes from a culture in which nudity is indigenous. The
ordinance aso might prohibit newsred scenes of the opening
of an art exhibit as well as shots of bathers on a beach.
Clearly dl nudity cannot be deemed obscene even as to
minors. See Ginsbergv. New York, 390 U.S. 629 (1968).
Nor can such a broad restriction be justified by any other
governmenta interest pertaining to minors. Speech that is
neither obscene as to youths nor subject to some other
legitimate proscription cannot be suppressed solely to protect
the young fromideasthat alegidative body thinks unsuiteble
for them. Inmost circumstances, the values protected by the
fird amendment are no less gpplicable whenthe government
seeks to control the flow of information to minors.

422 U.S. at 213-14; see dso Cinecom Theatres Midwest States,
Inc. v. City of Fort Wayne, 473 F.2d 1297, 1301-02
(7" Cir. 1973) (finding a nearly identica drive-in movie ordinance
uncondiitutional on Smilar grounds). The problem with the
ordinance in Erznoznik was thet it swept too broadly. When
government regulates speech based on content that isprotected as
to both minors and adults, an asserted interest in protecting the
wefare of minorswill not justify the law.

In summary, Ginsberg remans good lav. Neither Playboy
Entertainment Group, Renov. ACLU, Sable Communications,
nor Erznoznik required the Court to grapple directly with
Ginsberg, and nore of these cases undermined the holding of
Ginsberg or the standard the Court applied to restrictions on
materid that was obscene as to minors. The City's regulation of
children's accessto video gamesonthe basis of their strong sexua
content, for example, appearsto cdl for ardativey straightforward
applicationof Ginsberg's sandards. This concluson is congstent
with the standard applied by the Supreme Court in Playboy
Entertainment Group, Reno v. ACLU, and Sable
Communications, where the Court expresdy recognized the
government's "compdling interest in protecting the physica and
psychologica well-being of minors™ which extended to "shidding
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minors from the influence of literature that is not obscene by adult
standards.” 492 U.S. at 126. TheCourt plainly indicatedin Sable
Communi cationsthat it would have uphed alaw barring children's
access to "did-a-porn” services if the ban had applied only to
children, seeid. at 128-31, and the same appliesto the other two
Cases.

Ginsberg demands more from a statute than mere raiondity:
The government must have a compelling interest and the regulation
mus be carefully tailored to advance that interest. However,
neither Ginsberg nor any other case requires the government,
when it regulates speech to serve a compdling interest in the
well-being of children, to provide definitive scientific proof that the
redtricted materid in fact causes psychological harm to children.

C. EBEvidence on Potential Harmto Minors

To fdl withinthe reasoning of Ginsber g, the City must have had
a reasonable bagis for believing the Ordinance would protect
children from harm and the Ordinance must be limited in scope to
such materid. In Ginsberg the Supreme Court acknowledged
therewas "no lack of 'studies which purport to demonstrate that
obscenity is or is not ‘a basic factor in impairing the ethica and
mora development of . . . youthand aclear and present danger to
the people of the gate™ 390 U.S. at 641-42, quoting New Y ork's
legiddive finding. The Court noted that a causa link between
pornography and adverse effects on childrenhad not been proved
or disproved. The Court then concluded: "We do not demand of
legidatures "sdentificdly certain criteria of legidation.” Id. at
642-43, quoting Noble StateBank v. Haskell, 219 U.S. 104, 110
(1911).

Haintiffs contend the City lacks an adequate basisfor itsclam
that violent video games are "harmful to minors” Pl. Reply Br. a
1-6. Thesocid sciencedatain therecord reflect some uncertainty,
but the data also indicate that the City had a soldily reasonable
bass for enacting the Ordinance. The Ordinance's legidative
history dso makes it clear that the Ordinance is the product of
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considered legidative judgment as to both the problem and the
means chosen to addressiit.

The preamble to the Ordinance and the City's brief cite
prominently a recent study examining the effects of vidlent video
games on aggression-related variables, and reviewing evidence
from other studies, aswell. See Craig A. Anderson & Karen E.
Dill, Video Games and Aggressive Thoughts, Feelings, and
Behavior inthe Laboratory and in Life, 78 J. Personality & Soc.
Psychal. 772 (2000) (reproduced asEx. P-55). Anderson and Dill
conducted two studies. The firs was a corrdationd study which
used questionnairesto examine the relationship between long-term
exposure to violent video games and several outcome variables,
including aggressive behavior. The second was a laboratory
experiment where participants were exposed to either aviolent or
non-violent video game and then participated in a separate game
that provided the opportunity to exhibit aggressive behavior toward
acompetitor. Ex. P-55 at 9-11. The authors concluded:

The present research demonstrated that in both a
corrdationa investigation using sdf-reports of rea-world
aggressive behaviors and an experimentd investigationusing
a standard, objective laboratory measure of aggresson,
violent video game play was positively related to
increases in aggressive behavior. In the laboratory,
college students who played a vidlent video game behaved
more aggressively toward an opponent thandid studentswho
had played anonviolent video game. Outside thelaboratory,
studentswho reported playing more violent video gamesover
aperiod of years aso engaged in more aggressive behavior
in thar own lives. Both types of studies -- corrdationa --
real ddinquent behaviors and experimental -- |aboratory
aggressive behaviors have their strengths and weaknesses.
The convergence of findings across such disparate methods
lends consderable strength to the main hypothesis that
exposure to violent video games can increase aggressive
behavior.
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Though the existence of avidlent video game effect cannot be
unequivocaly established on the basis of one pair of studies,
this particular pair adds considerable support to prior work,
bothempirica and theoretica. \When combined withwhat is
known about other types of media violence effects, most
notably TV violence (e.g., Eron et a., 1987; Huesmann &
Miller, 1994), we believethat the present results confirm
that parents, educators, and society in general should be
concerned about the prevalence of violent video games
in modern society, especially given recent advances in
the realism of video game violence.

Id. at 33-34 (emphasis added).

Anderson and Dill cautioned that: (1) empirical research on
video game violenceissparse, (2) the methodol ogies of some older
studies could be improved upon, (3) additiona studies would be
hepful, and (4) any causal statements would be premature. See,
e.g.,id. at 22 ("It could be that the obtained video gamesviolence
links to aggressve and nonaggressve delinquency are wholly due
to the fact that highly aggressive individuds are especidly attracted
to violent video games.").

Paintiffs saize on these reasonable concessions to discount the
relevance of Anderson'sand Dill'swork. The City, however, relies
on the report only for what it is one study that providesat least an
indication that "concern about the potentidly deleterious
consequences of playing vidlent video gamesisnot misplaced.” Id.
at 36.

Fantiffs find at least two additiond mgor fauts with the
Anderson and Dill sudies. Firdt, the studies did not specificaly
andyze the effects of coin-operated video games as opposed to
home video games. Second, Anderson and Dill found correlations
to aggressve behavior — not necessarily to harmful aggressve
behavior. Plaintiffs therefore contend that the City could not
reiably determine that coin-operated amusement machines video
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games are a "red" problem. After dl, say plaintiffs, aggressve
behavior on afootball field is "encouraged.” Tr. 81.

Theseargumentsare not persuasive. Although homeandarcade
plaforms for video games are different, that does not mean that
dudies of one are irrdevant to the other. Similarly, the more
numerous studies on children'sexposureto violenceinother, older
media — such as televison violence — remain relevant to the
question of the effects of video game violence. See generdly
Report of the Federd Trade Commission, App. A, A Review of
Research on the Impact of Violence in Entertainment Media
(Sept. 2000) (reproduced as Ex. P-13) (discussing both televison
violence and vidlent video games in a review of research on
"entertainment media violence"). Consdering the smilarities and
differences between video games and tdevision or movies,
Anderson and Dill suggest that video games, due to thar unique
characterigtics as an interactive media, may well pose a greater
danger than either violent television or violent movies:

Inasense, violent video games providea compl etelearning
environment for aggression, withamultaneousexposureto
modding, reinforcement, and rehearsal of behaviors. This
combinationof learning strategies has been shown tobemore
powerful than any of these methods used singly (Barton,
1981; Chambers & Ascione, 1987; Loftus & Loftus, 1983).

Ex. P-55 at 37 (emphasis added). In avideo game, the player is
not the passve viewer of violence on the screen. The player is
ingead the agent actudly causng the increesingly redidic and
violent action on the screen.

Asfor plantiffs proposed requirement of sudiesthat definitively
show a causa rddionship between exposure to violent video
ganes and actudly harmful aggresson, it is completely
unremarkable that anacademic study would use proxy variablesto
gand in for measuresof actud, harmful aggresson. The prospect
of controlled experiments with human subjects that could result in
aggression inflicting actud harm raises a few ethical issues, to put
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it mildly. Surely the condtitutiondity of alaw does not depend on
whether such experiments have been conducted.

The City was entitled to assess how such limitations in the data
should affect the weight of the studies. In fact, members of the
Rules and Public Policy Committee were provided with a copy of
apaper that pointed out flaws and limitations of the experimenta
sudies. See Jeffrey Goldgtein, Effects of Electronic Games on
Children (March 2000) (reproduced in Exhibit P-64).

Beyond the Anderson and Dill studies, the City has submitted
additional evidence indicating that it was reasonable for the
City-County Coundl to conclude that some vidlent video games
arelikdy to be"harmful to minors" For example, Exhibit P-64 is
a compilation of materid digtributed to severd members of the
Rulesand Public Policy Committee while the Ordinance was under
condgderation. Included in the packet were statements by
Dr. David Wash and Dr. Jeanne B. Funk, both of whom had
provided testimony to the Senate Commerce Committee.
Dr. Wdsh, rdyingin part on the work of Andersonand Dill, called
for additiona research and concluded that “the concern about the
impact of vident video games is judified” David Walsh,
Interactive Violenceand Children, Testimony before the United
States Senate  Commerce Committee (March 21, 2000)
(reproduced in Exhibit P-64). Dr. Funk identified, from a
theoretical perspective, several ways inwhich"playing violent video
gamescould develop and prime aggressive thought networks." See
Jeanne B. Funk, The Impact of Interactive Violence on
Children, Testimony before the United States Senate Commerce
Committee (March 21, 2000) (reproduced in Exhibit P-64).

Just after the City enacted the Ordinance, the American
Academy of Pediatrics, the American Medical Association, the
American Psychologicd Association, the American Academy of
Child and Adolescent Psychiatry, and the American Academy of
Family Physdans issued a Joint Statement on the public hedth
aspects of violencein the media, including video games. The Joint
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Statement, which is Exhibit P-70, provides substantial support for
the City's concerns about the effects of violent video games. In
response to entertainment industry arguments thet thereis no proof
that vident entertainment causes aggressive behavior and that
children know the difference between fantasy and redity, the
medica organizations said the industry was wrong on both counts:

At thistime, wel over 1000 studies — including reports from
the Surgeon Genera's office, the National Ingtitute of Mental
Hedlth, and numerous studies conducted by leading figures
within our medicd and public health organizations— our own
members — point ovewhdmingly to a causal connection
between media violence and aggressve behavior in some
children. The concluson of the public hedth community,
based on over 30 years of research, is that viewing
entertainment violence can lead to increases in aggressive
attitudes, vaues and behavior, particularly in children.

Ex. P-70. Specificdly @bout video games, the medicd
organizations sad: "Although less research has been done on the
impact of violent interactive entertainment (video games and other
interactive media) onyoung people, preliminary studies indicate
that the negativeimpact may be significantly moreseverethan
that wrought by television, movies, or music. More study is
needed in this area, and we urge that resources and atention be
directed to this fiedd." 1d. (emphass added). A copy of the full
Joint Statement is attached to this opinion as Exhibit B.

Thus, even if the debate over violence in video games and its
harmful effects on children has not been resolved definitivdy, the
City'sevidence showsthat the Ordinanceisbased onfar morethan
mere legidative conjecture and surmise. Cf. Eclipse Enterprises,
Inc. v. Gulotta, 134 F.3d 63, 66 (2d Cir. 1997) (driking down
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law regulating sale of crime trading cards to children after finding
that government's findings were based on "sheer surmiseg”).*°

Requiring the City to produce definitive proof of a causal
connection between vident video games and psychological or
physica harm to children would come very close to holding that
graphic violence could never beregulated. Socid phenomenasuch
as vioent behavior by children are explained by a multitude of
factors. As the Supreme Court said in Ginsberg, "We do not
demand of legidatures 'stientificaly certain criteria of legidation.™
390 U.S. a 642-43. In fact, under plantiffs standard, the
outcome of Ginsber g should have beendifferent, for there certainly
was nothing approaching definitive proof of harmful effects on
childrenfromexposure to sexualy explicit materids. Y et plaintiffs
contend they do not chdlenge Ginsberg, and surdy there is no
doubt that the result would be the same in Ginsberg today, evenin
the absence of ddfinitive proof that exposure to pornography
causes psychologica harm to children.

D. The City's Adaptation of the Miller v. California
Obscenity Sandard

The City's Ordinance was written carefully in light of both
Ginsberg and the Supreme Court's current definition of adult
obscenity as set forth in Miller v. California, 413 U.S. 15, 24
(1973). In Miller, the Supreme Court held that obscenity for
adults is confined to "works which depict or describe sexual
conduct,” and that any attempt to regulate obscenity must be
"limited to works which, taken as a whole, appeal to the prurient

10According to the evidence submitted by plaintiffs, "[a] majority of the
investigations into the impact of media violence on children find that there
isahigh correlation between exposure to media violence and aggressive
and at times violent behavior. ... Regarding causation, however, the studies
appear to be less conclusive." Report of the Federal Trade Commission,
App. A, AReview of Research on the Impact of Violence in Entertainment
Media, at 1 (Sept. 2000) (reproduced as Ex. P-13) (emphasisin original).



56a

interest in sex, whichportray sexua conduct ina patently offensve
way, and which, taken as a whole, do not have serious literary,
artigtic, politicd, or scentific vaue." 1d. at 24. To reduce the
vagueness inherent in the open-ended term "patently offensve,”
however, the Court also required the proscribed conduct to be
"gpecificaly defined by the gpplicable state law.” 1d.; see dso
Reno v.ACLU, 521 U.S. at 873 (discussing the inadequacy of the
Communications Decency Act's definitions as compared to the
Miller guidelines).

Inan actua prosecutionfor violationof an obscenity statute that
usesthe Miller v. California guiddines, thetrier of fact decidesas
questions of fact whether the materia in question appedls to the
"prurient interest™ and whether the materid is " patently offensve.”
SeePopev. lllinois, 481 U.S. 497, 500 (1987). Thesequestions
of fact are determined by reference to contemporary community
standards. See Smith v. United States, 431 U.S. 291, 293,
300-01 (1977). A different standard applies to determine the
socid vaue of an dlegedly obscene work: "The proper inquiry is
not whether an ordinary member of any given community would
find serious literary, artistic, politica, or scentific vdue in dlegedly
obscene materid, but whether areasonable personwould find such
vaueinthe materid, takenas awhole." Popev. Illinois, 481 U.S.
at 500-01. Under the reasonable person standard, awork need
not obtain mgority gpprova to merit First Amendment protection.
Id. The inquiry into socid vaue is condgdered "particularly
important” because it "dlows an appellate court to impose some
limitations and regularity on the definitionby setting, as a matter of
law, anationd floor for socidly redeeming value” Renov. ACLU,
521 U.S. at 873.

The City's Ordinance modifies the Miller standard in two
principa ways. Firgt, the Ordinance rephrasestheMiller standard
interms of minors rather than the community as awhole. Second,
the Ordinance treats"graphic violence" invideo gamesas aformof
obscenity as to children. Plaintiffs contend that the City's two
departures from Miller are condtitutiondly fata to the Ordinance.
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Fantffs read the Supreme Court's obscenity jurisprudence,
induding Miller and Ginsberg, as drictly limited to materia with
sexudly erotic content. The City contends that the state's interest
in the well-being of children dlows it to regulate children's access
to graphic violence in video games as long as the regulation
identifies a narrow range of violent materia that is so morbid,
offensve, and lacking inother value that it is harmful to childrenand
unprotected by the First Amendment. This section and the next
addressthesetwo important departuresfromMiller and Ginsberg.

The Ordinance adapts Miller's "prurient interest,” "patently
offengve,” and "societa vaue' prongs so that a video game is
"harmful to minors'and is regulated by the Ordinanceif it:

predominantly gppeals to minors morbid interest in violence
or minors prurient interest in se, is paently offensve to
prevailing sandardsin the adult community as awhole with
respect to what is suitable materia for persons under the age
of eighteen(18) years, lacks serious literary, artidtic, politica
or stentific value as a whole for persons under the age of
eighteen (18) years, and:

(1) Containsgraphic violence; or
(2) Contains strong sexua content.
8 831-1.

As required under the Miller guiddines, the Ordinance aso
contains specific definitions of both "strong sexud content™ and
"graphic violence' for these purposes. The definition of "strong
sexud content,” aswell asthe definition of "nudity,” closdy mirror
the wording of the Indiana obscenity datutes. See
Ind. Code 88 35-49-1-5, 35-49-1-9, 35-49-2-2(1). To ddfine
"graphic violence," the City relied heavily onthe standards used by
the video game industry as part of avoluntary rating syslem. See
Exs P-68, P-69. The find verson of the Ordinance defines
gragphic vidlence as "an amusement machine's visua depiction or
representation of redigtic serious injury to ahuman or human-like
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being where such serious injury includes amputation, decapitation,
dismemberment, bloodshed, mutilation, maiming or disfiguration.”
8§ 831-1.

Adapting the Miller standard to childrendoes not appear to be
controversid inand of itsdf. Severa states, including Indiana, have
adapted the Miller standard to define sexua materid that is
"obscene as to minors” Moreover, courts have upheld such
statutes as essentidly updated and more refined versions of the
vaiable obscenity standard the Supreme Court reviewed and
uphdd in Ginsberg v. New York. See, eg., American
Booksellers v. Webb, 919 F.2d 1493, 1503 & n.18
(11" Cir. 1990) ("Nothing in Miller casts any doubt on the
condtitutiona viability of avariable standard of obscenity for minors
based upon a Ginsber g-like adaptation of the current Supreme
Court standard for determining adult obscenity."); accord,
American Booksellers Assn v. Virginia, 882 F.2d 125, 127 &
n.2 (4" Cir. 1989) (upholding statute prohibiting display of sexualy
explicit materia where children could examine it; statute used
Miller standards modified for children); M.S. News Co. V.
Casado, 721 F.2d 1281, 1286-87 (10" Cir. 1983) ("We reject
the argument that the use of the Miller test rendered the ordinance
overbroad or vague"). Thus a modified Miller sandard has
become a common way for states to regulate sexud materid that
is obscene as to minors but protected speech as to adults.

E. Treating "Graphic Violence" as a Form of Obscenity
asto Minors

Haintiffs do not chalenge the Ordinancestrestment of sexudly
explidt video gamesas "harmful to minors,” but do contend that the
First Amendment prohibitsthe City fromtakingtheseprinciplesthat
apply to children's access to sexual pornography and extending
them to video games that include "graphic violence" Paintiffs
assert (1) that the Supreme Court and the Seventh, Eighth, and
Second Circuits have rgjected any effort to extend the concept of
obscenity as to minors beyond sexuad materid to include graphic
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violence (2) that extensionof the concept of obscenity asto minors
to graphic violence is not warranted as a matter of conditutiona
law; and (3) that any suchextensioncould not be limited and would
devolve into broad censorship of protected expression on the
theory it is"harmful to minors.”

The City concedesthat no court has ever reached a holding that
directly favors this step. However, the City dso points out
correctly that no court hasre ected sucha careful attempt to extend
these principles to graphic violence. The City contends that the
reasoning and policy of the "obscenity asto minors' cases extend
to graphic violence and that courtscan effectively limit the extension
of those casesto graphic violence without opening adoor to broad
censorship.

1. Drawing the "Obscenity" Line at Sexual Content in
Prior Cases

The Supreme Court has often said that the standard for
obscenity with respect to adults is limited to sexud materids. In
Reno v. ACLU, for example, the Court noted that the Miller
definition of obscenity "is limited to 'sexud conduct,"™ which the
court distinguished from the Communications Decency Act, which
a0 included "excretory activities' and "organs' of both a sexua
and excretory nature. 521 U.S. at 846. In Erznoznik, the Court
explaned that the loca ordinance ban on display of "nudity” in
drive-in theatersin view of public streets was too broad because
not al nudity was obscene even asto minors: "under any test of
obscenity asto minors not dl nudity would be proscribed. Rather,
to be obscene 'such expression mus be, in some sgnificant way,
erotic.”' 422 U.S. a 214 n.10. In Cohen v. California,
403 U.S. 15(1971), the Court struck down a man's convictionfor
disurbing the peace based on his wearing of a jacket with the
words "Fuck the Dreft" in a courthouse. The Court held that the
expresson was not obscene within its Firs Amendment
jurisprudence. The Court explained that a state could not prohibit
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expression as obscene unless it was "in some sgnificant way,
erotic." 403 U.S. at 20.

Smilaly, in Cinecom Theatres Midwest States, Inc. v. City
of Fort Wayne, 473 F.2d 1297, 1301-02 (7th Cir. 1973), which
was essentidly a precursor to Erznoznik, the Seventh Circuit said
that a prohibition on nudity at drive-in theaters in view of public
Streets was too broad even as to children because not al nudity
was obscene even as to minors.  Although the ordinance in
Cinecom Theatres did not include a restriction on violent movies,
the Seventh Circuit quoted with approva the Fifth Circuit's
language striking down alaw redricting drive-in movies "depicting
excessve brutdity and crimind violence." The Fifth Circuit had
writtenabout thet law: "While we recognize the interest of society
in protecting children, we find even the child's freedom of speech
too precious to be subjected to the whim of the censor.”
Interstate Circuit, Inc. v. City of Dallas, 366 F.2d 590, 598-99
(5th Cir. 1966), vacated on other grounds, 391 U.S. 53 (1968).

This court has considered these statements by the Supreme
Court and Seventh Circuit carefully, and in context. This court is
not persuaded that any of these statements foreclose the City's
attempt to treat grgphic violence, as defined and limited in the
Ordinance, as a form of varigble obscenity asto children. Reno,
Erznoznik, and Cohen did not present any issue with respect to
violence. It would be reading too much into that language in the
opinions to conclude that the Court had considered and rejected
the theory advance by the City inthiscase. SeeR.A.V. v. Cityof
St. Paul, 505 U.S. 377, 386-87 n.5 (1992) ("It is of course
contrary todl traditions of our jurisprudenceto consider the law on
this point conclusvely resolved by broad language in cases where
the issue was not presented or even envisoned."). This is
especidly true in Firs Amendment cases, where broad theories
and conceptud labds are far more dippery than the facts of the
cases and the resultsthe Supreme Court actudly reached. Seeid.
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at 383-84 (noting that many of the Court's broad statements about
"unprotected" forms of speech cannot be taken literdly).

Asfor the Seventh Circuit's gpprova in Cinecom Theatres of
the Ffth Circuit's language in Inter state Circuit, this court has no
doubt that the Ddlas ordinance in question would fal any modern
standard requiring reasonable specificity in defining the restricted
content of the violence depicted. Vague references to "brutdity,
crimind violence or depravity," see 366 F.2d at 592, reachfar too
broadly into conditutionally protected expresson even as to
children. They aso do not recognize the essential safe harbors
under the Miller standard for materid, for example, that does not
depict violencein a "patently offensve way," or for works which,
takenasawhole, have seriousliterary, artistic, politicd, or saentific
vauefor children. For example, it might be difficult to Sudy the
history of the modern dvil rights movement without information,
and perhaps even some depictions, about "excessve brutdity and
crimind violence" aimed at non-violent protesters. This court does
not believe, however, tha the Seventh Circut's comment in
Cinecom Theatres was intended or should be understood as a
blanket rejection of any future, more carefully drafted and better
researched effort to protect children from exposure to forms of
graphic violence.

Paintiffs draw their strongest support from recent decisons by
the Eighth and Second Circuits rejecting attempts to regulate

Ypjaintiffs point out that in the most recent Supreme Court decision dealing
with violence as a form of obscenity, Wintersv.New York, 333U.S. 507, 508
(1948), the Court struck down the statute, which prohibited sale of written
materials "principally made up of criminal news, police reports, or accounts
of criminal deeds, or pictures, or stories of deeds of bloodshed, lust or
crime . ..." Under plaintiffs' theory in this case, the Court should have
struck down the statute by finding simply that violence cannot be
"obscene." Instead, however, the Court struck down the statute on
overbreadth and vagueness grounds, without hinting that violence could
never be deemed "obscene."
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children's access to some materid with violent content. In both
cases, the courts declared the laws facialy uncongtitutiond.

In Video Software Dealers Assn v. Webster, 968 F.2d 684
(8th Cir. 1992), aMissouri statute restricted the rental or sde of
video cassettes depicting "violence”" The datute included an
adaptation of the Miller standards for obscenity. It limited the
datute to materias, which, taken as a whole and applying
contemporary community standards, had "a tendency to cater or
appeal to morbid interestsinviolence" for persons under the age of
17, which depicted violenceinaway whichwas patently offensive
to the average person gpplying contemporary adult community
standardswithrespect to what is suitable for persons under the age
of 17, and which, takenasawhole, lacked serious literary, artitic,
political, or saentific value for persons under the age of 17. Id.
at 687.

The fatal flav was that the Missouri statute contained no
definition of the key concept — "violence"" The Eighth Circuit
concluded that the absence of any reasonably precise statutory
definitions, such as Miller requires with respect to sexud
expression for purposes of adult obscenity, rendered the statute
uncondtitutiona on its face. 1d. at 689-91 ("Nothing less than
rewriting the statute to include a definition of violence would begin
to remedy the statute's vagueness.").

Asplantiffs point out, however, the Eighth Circuit also beganits
andlyss by expliditly rejecting Missouri's contentionthat the violent
videos targeted by the statute could be treated as "obscene" for
children as an extenson of Ginsberg v. New York:

Obscenity, however, encompasses only expression that
"depict[s] or describe[s] sexual conduct.” Miller v.
California, 413 U.S. at 24; see Roth, 354 U.S. at 487,
Erznoznik v. Cityof Jacksonville, 422 U.S. [at 213 n.10]
(expression must be erotic to be obscene). Materia that
contains violence but not depictions or descriptions of sexud
conduct cannot be obscene. [Sovereign News Co. V.
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Falke 448 F. Supp. 306, 394 (N.D. Ohio 1977).] Thus,
videos depicting only violence do naot fal within the legd
definition of obscenity for @ther minors or adults.

968 F.2d at 688. Because violent videos could not be equated
with sexudly obscene videos, the court found that Ginsberg did
not supply the appropriate standard of review. The Eighth Circuit
applied drict scrutiny to the Statute as a content-based restriction
on protected speech, and the statute flunked the test. Id. at 689,
ating Sable Communications, 492 U.S. at 126, as providing the
applicable standard.*?

The Second Circuit reached a samilar result in Eclipse
Enterprises, Inc. v. Gulotta, 134 F.3d 63 (2d Cir. 1997), which
struck down aloca lawv meking it acrime to distribute to minors,
among other things, "any trading card which depicts a heinous
crime, an dement of a heinous crime, or a heinous crimina and
which is harmful to minors™ Id. at 64. The asserted purposes of
the trading card law were to protect the psychologica well-being
of childrenand to combat juvenile crime. 1d. a 67. The definition
of "harmful to minors' was patterned after the Miller obscenity
standard, and the local legidative body took the additiona step of
specificaly defining "heinous crimes' as murder, assault, kidnaping,
arson, burglary, robbery, rape, or other sexud offense. 1d. at 64,
67.

The Second Circuit found that violence could not be equated
with obscenity, treated the law as a content-based restriction on
protected speech, and hdd it uncondtitutiona under gtrict scrutiny.

12 third ground for the Eighth Circuit's decision was that the Missouri
statute authorized penalties even if the merchant did not know the person
renting aviolent video wasunder 17. The court viewed aknowledge element
as necessary both because the statute was "quasi-criminal in nature" and
because such an element is an appropriate requirement in any statute that
chillsthe exercise of First Amendment Rights. 968 F.2d at 690. The City's
Ordinance in this case requires proof of knowledge that the playeris under
age.
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Id. at 66-67. The court noted that only obscenity, defamation,
fighting words, and direct incitement of lawless action have been
recognized as unprotected speech, and thensaid: "Wedeclineany
invitation to expand these narrow categories of speech to include
depictions of violence" Id. a 66. Turningto whether the law was
narrowly tailored to serve the government'scompellinginterest, the
Second Circuit declared that the local government had failed to
show the law was either necessary or effective. The court Smply
found no evidence to support the contention that the crime trading
cards were ether harmful to minors or contributed juvenile crime,
Id. at 68. The court added:

Moreover, there has been no showing why trading cards
should be sngled out for regulation in preference to other
materid that is no less noxious. For example, books found
in the County library and, at least according to one teacher,
used in the classroom, contain descriptions of crimes and
ciminds no different from the information and depictions
found in the crime trading cards.

Id.

Video Software Dealers and Eclipse Enterprises providethe
srongest support for plantiffs chdlenge to the Indiangpolis
Ordinance. However, both decisions recognized that a narrower
datute focused on violent expresson might survive Frst
Amendment scrutiny.  The Eighth Circuit wrote: "In this case, we
need not decide whether states can legitimady proscribe
dissemination of materid depicting violence to minors because
Missouri's statute cannot survive drict scrutiny. * * * - A more
precise law limited to dasher films and specificaly defining key
terms would be lessburdensome on protected expression.” Video
Software Dealers, 968 F.2d at 689. Similarly, the Second Circuit
wrote that it was not deciding whether "carefully delimited and
properly tailored restrictions on distribution of non-obscene but
otherwise harmful speechto minors, especidly younger minors, can
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ever pass the drict scrutiny test.” Eclipse Enterprises, 134 F.3d
at 67.

Inathoughtful concurring opinionin Eclipse Enter prises, Judge
Griesa described some of the extreordinarily depraved crimes
depicted in some of the trading cards. However, he aso
recognized that some of the cards regulated by the law, such as
cards dedingwithpresidentia assassinations, crimindtrids, and the
careers of famous criminds depicting what might be found "in any
widdy circulated news articles or higtorical works' could not be
prohibited as to adults or minors. 134 F.3d at 70-71. Judge
Griesa found that the law had not been drafted with the kind of
specificity referredto inMiller and Reno v. ACLU. Judge Griesa
therefore recognized but did not try to answer the "surely
debatable" question whether a law deding with depictions of
violence and crime could be drafted to meet congtitutional
standards. 1d. at 71-72.

The Seventh Circuit has often instructed district courts in this
dreuit to give respectful considerationto the viewsof other circuits,
but not to abdicate our responghilitiesto give the partiesbefore our
courts the bendfit of our independent judgment. See, eg.,
Colbyv. J.C. Penney Co., 811 F.2d 1119, 1123 (7th Cir. 1987),
dting 1B Moore's Federa Practice 1 4.02[1], at 14-16 (2d ed.
1984). This court has tried to do so with respect to the Second
and Eighth Circuits decisons. This court hasno quarrel at al with
the result in dther Video Software Dealers or Eclipse
Enterprises. Both laws were written so broadly that they faled
any gpplicable Firs Amendment standard. However, with respect
to the courts broader statements that the Ginsberg varidble
obscenity standard for childrencannot beextendedtoviolence, this
court is not persuaded. Neither opinion offers any reasoned or
principled basis for didinguishing between sexua content and
violenceinevauating whether children'saccessto graphic violence
may be redtricted as materid "harmful to minors.”
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To support the view that "variable obscenity” cannot extend to
violence, the Eighth Circuit cited the generd comments of the
Supreme Court quoted above, which did not directly address the
issue of violence. See 968 F.2d a 688. The Eighth Circuit aso
cited Sovereign News Co. v. Falke, 448 F. Supp. 306, 394
(N.D. Ohio 1977), for the proposition that materid that "contains
violence but not depictions or descriptions of sexua conduct cannot
be obscene." The cited portion of Falke offered as support for
that propogition only the same generd comments by the Supreme
Court, and it is no more persuasive inthisrespect. In addition, the
court in Falke was dediing with a statute that was bregthtakingly
broad. See 448 F. Supp. a 398-400 (including as "harmful to
minors' materia that depicted "extreme or bizarreviolence, crudty,
or brutdity"). The broader statements in the opinion are not
persuasive when applied to a more carefully drafted and better
researched effort like the Ordinance in this case. In Eclipse
Enterprises, the Second Circuit panel opinion aso did not offer a
reasoned explanation for declining to treat violence as avariety of
variable obscenity asto childrenwithin the reasoning of Ginsberg.
See 134 F.3d at 66-67.

Accordingly, this court does not believe the question of
extenson of "obscenity asto minors' to reach "grgphic violence' is
controlled by prior case law, & least in this circuit.

2. Extending "Obscenity as to Minors' to Graphic
Violence

The Fird Amendment dlows the state to redtrict children's
access to sxudly expliat materid, but does it forbid any
comparable effort to restrict access to the most extreme and
graphic violence? This court believes the answer isno. The court
bases this answer onthe reasoning of Ginsberg, whichisbased on
the protection of children and which remains viable today, and on
the lack of any persuasive, principled bass for diginguishing
between graphic violence and explicit sexuad content in terms of
potentia harm to children.
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Ginsberg was based on the state's important and substantial
interests in safeguarding the psychologica well-being of children
and enabling the exercise of parentd responsibility. See 390 U.S.
at 639-42. Courts have repeatedly reaffirmed those interests asa
legitimate foundation for laws regulating children's access to some
forms of speech. In addition to the caes discussed above, seeNew
York v. Ferber, 458 U.S. 747, 756-57 (1982), and ACLU v.
Reno, 217 F.3d 162, 173 (3d Cir. 2000). The Eleventh Circuit
has described the protection of children as "one of government's
most profound obligations.” American Booksdllers v. Webb,
919 F.2d 1493, 1495 (11th Cir. 1990) (upholding statute barring
public display of sexudly explict materids deemed "harmful to
minors'’). Even the cases driking down overly broad attempts to
regulate children's access to certain forms of speech took painsto
recognize that government has a compdling interest in protecting
children from maerid that is hamful to them. See Sable
Communications, 492 U.S. at 126; Erznoznik, 422 U.S. at 212.

Jugtice Brennan'sbroad descriptionof the state'sinterest for the
Court inGinsberg isnot limiteddrictly to sexua materid. A state's
power to regulate indecent or harmful materid for children, while
dill sgnificantly limited by children's Firss Amendment rights, can
extend beyond the regulation of sexua materid uphdd inthat case.
The focus of the case was ham to the ethicd and mord
development of children. See Ginsberg v. New York, 390 U.S.
at 640-41.

In fact, the case for regulating children's access to graphic
violence is, if anything, stronger than the case for regulating
children's access to explicit sexud materid. In Ginsberg the
Supreme Court was presented with extensive evidence to show
that exposure to explicit sexua materia either was or was not
psychologicaly harmful to children. See 390 U.S. at 642-43 &
n.10. Professor Ross, who has been critica of courts efforts
dedling with both types of restrictions, has observed: "In contrast
to the dearth of support for the notion that sexually explicit speech
is harmful, substantial socid science research conducted over
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severa decades|endssupport to the dlegation that violent speech
may lead some children to violent attitudes or actions.”
Catherine J. Ross, Anything Goes: Examining the State's
Interest in Protecting Children from Controversial Speech,
53 Vand. L. Rev. 427, 505 (2000). In her next sentence,
Professor Ross points out that the research on violent speech is
"not uncontroverted.” 1d. Nevertheless, given Ginsberg'sholding
that legidatures are entitled to act reasonably to protect children in
the face of incondusive socid science evidence about the danger
of harm, the accumulation of research on the effects of violence in
the media in recent decades provides ample bass for allowing
states to take action amilar to that taken with respect to sexual
materials. See Joint Statement attached as Exhibit B.

Fantiffs argue that sex is different from violence because
violence has dways been a prominent ement of our culture, as
reflected in our literature and art. Plaintiffs refer to the violencein
The lliad, for example, and they remind the court of some
extreordinarily graphic violence depicted in pantings by the
masters. Consider paintings of Sdlome being presented the head
of John the Baptist on a platter, or paintings of the martyrdom of
Sant Stephen or Saint Sebastian. The same could dso be said,
however, of sex. Consder Aristophanes comic play Lysistrata,
for example, or Shakespeare's Othello, or classica statues and
paintings depicting the rape of the Sabines. For that matter, even
Romeo and Juliet has plenty of both sex and violence, and it is
taught in required high school English classes.

Paintiffs dso suggest that our culture's taboos with respect to
sexud materid are smply more universd and more firmly
established than those with respect to violence. As a question of
higory, thet is far from clear. Professor Saunders has traced the
history of government effortsto regulate obscenity. He has shown
that the concept was very broad in the 18th and early 19th
centuries, including profanity and blasgphemy, as wdl as
descriptions or depictions of violence and sex. See Kevin W.
Saunders, Media Violence and the Obscenity Exception to the
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First Amendment, 3 Wm. & Mary Bill of Rts. J. 107, 116-27
(1994), discussng sources cited in Roth v. United States,
354 U.S. 476 (1957), to support the conclusion that obscenity,
however defined, should not be protected by the First Amendment.
Professor Saunders aso found examples in which both sexud and
violent materids were treated as obscene inthe 19thand early 20th
centuries. He notes in his later book, for example, that in 1884,
New Y ork enacted a statute that regulated as " obscene' materids
with"picturesand stories of deeds of bloodshed, lugtor crime,"and
that other states passed smilar statutes. Kevin W. Saunders,
Violence as Obscenity: Limiting the Medias Firs Amendment
Protection 113-18 (1996). An Indiana statute enacted in 1895
applied to both sex and violence. It banned the distributionof "any
paper, book, or periodical, the chief feature or characterigtic of
whichisthe record of commission of crime, or to display by cut or
illustration of crimes committed, or the acts or picturesof criminas,
desperadoes, or of men or women in lewd and unbecoming
positions or improper dress.” 1895 Ind. Acts 230.

From the perspective of the year 2000, of coursg, it iseasy to
amile knowingly at thevagueand broad prohibitions of those earlier
laws tregting depictions of both violence and sex as obscenity.
However, if history and tradition should, as plantiffs contend, guide
the courts in limiting the concept of obscenity, those older statutes
vagueness and breadth by modern standards provide no basis for
conduding they areirrdevant today indeterminingwhether to draw
a conditutiond line, with respect to children, between sex and
violence. The redtrictions onsexud materid inmost of those older
satutes and ordinances also would not survive modern First
Amendment andys's, but the history of such redtrictions obvioudy
helped persuade the Supreme Court to preserve the Hrst
Amendment exception for a narrow category of sexudly expliait
meaterid.

The regtrictions on sexud materia have beenthe principa focus
of obscenity litigation for the past haf-century. However, the
Supreme Court has never squarely held that al attempts to restrict
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depictions of violence — especidly when children are the audience
— mugt violate the Firs Amendment. As discussed above, the
Court's decisons offer no persuasve bass for expecting that a
carefully drafted law redtricting children'saccessto grgphic violence
in video games could never survive a Firs Amendment challenge.

3. Limits on the Extension of Obscenity to Violence

Theplaintiffs strongest argument againgt extending the reasoning
of Ginsberg to graphic violence is the difficulty in drawing lines.
Plaintiffs suggest thet if research results on "harm to children” thet
are lessthan definitive are enough to judiify censorship, the same
logic will quickly be extended to such obvioudy protected but
arguably harmful matters as anti-religious expresson, "witchcraft,”
or depictions of inequdity among racia groups or socia classes.
See F. Reply Br. at 9. With these possihilitiesin mind, plaintiffs
defend drawing a line a sexud obscenity precisdy, and smply,
because the raionde that supports extending Ginsberg to reach
gragphic violence would otherwise be too difficult to limit. In
addition, dlowing government to regulate violent video games
suggeststhat government could chooseto regulate graphic violence
in other media — books, tdevison, and movies are obvious
examples.

Faintiffs concernsabout adipperydope areimportant, but they
fal to take into account other anchors that should prevent a dide
into obvioudy uncondtitutiona censorship inthe name of protecting
children from asserted harms.  Any law that attempts to regulate
materid as "harmful to minors' under Ginsberg must meet severa
requirements that serve to limit the scope of permissible
government regulaion. First, asshown above, thegovernment may
not subgantidly limt adult access to the regulated materid.
Second, in acting to protect the wel-being of children, the
government must provide the safe harbors under the adapted
Miller standard for those maerids that have serious literary,
atidic, politicd, or scentific vdue asawhole, that are not patently
offendve, and that are not directed to children's morbid interest in
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violence. Third, the government cannot discriminate based on the
viewpoint of the proscribed materid. The Indianapolis Ordinance
was drafted with careful attention paid to these mgor limiting
principles.

The limiting principlesthat werebilt into the Ordinance to make
it condtitutiona would make it difficult to impose sweeping
redrictions on children's access to violence in media other than
video games. Playboy Entertainment Group, Reno v. ACLU,
and Sable Communications, for example, illustrate that some
media are extremdy difficult to regulate evenwhenthe state asserts
an interest in protecting children — primarily because it would be
difficult to redtrict access for children without affecting the
protected rights of adults. The third prong of the Miller standard
—the societd vdue prong — dso dands in the way of regulating
violence in other media. For example, under a law attempting to
limit children's access to graphic violenceinbooks, televison, and
movies, the government would have to show that the particular
book, tdevisonprogram, or movie "lacked seriousliterary, artitic,
politica or scientific vaue as awhole for persons under the age of
eighteen (18) years." That would be a difficult burden to meet as
gpplied to those media. In fact, the Ordinance may be
condtitutiond as gpplied to some extremely violent video games
precisay becausethe expressive dementsof those video gamesare
so inconsequentia —especidly ascompared to Sgnificant eements
of protected expresson present in books, television, and movies.

The difficulty of providing a specific definition of the prohibited
materid and the difficulty of meeting the "patently offensve’ prong
of Miller also limit the reach of the variable obscenity doctrine as
applied to violence. The City has crafted a reasonably objective
definition of grgphic violence by liding specific serious injuries
(decapitation, dismemberment, maiming, etc.). The limits of the
variable obscenity doctrine redtrict the scope of permissble
regulation to materid that is both defined in a sufficiently objective
way and patently offensve. In other words, not every depiction of
anassault is patently offengve with respect to children. Therange
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of activity covered by the term"assault” indicates that the termmay
not be specific enough to equate with the specific sexud activity
identifiedinMiller. Attemptsto regulatein content areasother than
graphic violence or sex arelikely to encounter smilar difficultiesin
adequately defining the proscribed materid.

Another important pardld between the datute upheld in
Ginsberg and the Ordinance dso limitsthe danger of faling down
the dippery dope toward unconditutiond censorship: The
Ordinance is not a viewpoint-based redtriction. The definition of
"graphic violence' applies without regard for any viewpoint that
might be expressed. The safe harbors created by the other Miller
factors — patently offensve, ppeding to morbid interest, and no
redeeming vaue — pose no greater threat of viewpoint
discrimination with respect to violence than they do with sexual
content. Thus, even if the violence in avideo game is completely
judtified and shows the forces of good prevailing over the forces of
evil in afantadtic battle, it is il regulated.

Any atempt to regulate children's access to materia based on
the viewpoint of proscribed materid would raise serious
conditutiona questions and move the regul ation outside the bounds
of the variable obscenity doctrine. Even obscenity and "fighting
words," which are usudly described as smply outside al First
Amendment protection, cannot be subjected to viewpoint-based
discrimination. SeeRA.V. v. . Paul, 505 U.S. at 383-84, 391
(striking down city's attempt to regul ate " hate speech’ because "the
Firse Amendment does not permit St. Paul to impose special
prohibitions on those speakers who express views on disfavored
subjects.”).

Haintiffs expressed fears about the danger that any restriction
on children's access to violent video games would inevitably lead
to sweeping redtrictions on other media are not persuasvein light
of experience with redtrictions on children's access to sexud
content. Such redtrictionshave scarcely "cleansed” literature, films,
and televison, for example, of sexud themes and content.
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The dippery dopeargued by plaintiffs obvioudy deservesclose
attention. However, the doctrine of variable obscenity as to
children and the careful drafting of the Indiangpolis Ordinance
provide severd anchors to prevent adide down that dope. The
doctrine iss=f-limiting not becauseitis restricted to sexua materid,
but because it ill holdslawsto gtrict requirementsbefore they can
aurvive Firs Amendment chalenge. New Y ork's statute met the
demanding requirements outlined in Ginsberg. Indianapolis
attempt to regulate children's access to video games containing
graphic violence meets the requirementsinthis case, as adapted by
Miller and as adapted for graphic violence.

F. The Ordinance's Use of One Age Sandard

Hantiffs adso contend the Ordinance vidates the First
Amendment becauseit fails to accommodate the different maturity
levels of older and younger children. Common sense shows there
are differences between seven year olds and seventeen year olds
when it comes to materia with strong sexua content or graphic
violence. Asplaintiffs maintain, the violent materia appropriate for
young children and the violent materid appropriate for older
teenagers may be sgnificantly different.  Thus, in goplying the
third-prong of the adapted Miller sandard, which iswhether there
is any serious literary, artidtic, political, or scientific value for
children, for example, it may be important to know whether the
"reasonable minor” is an older child, a younger child, or some
hypothetical "average child." The limited record before the court
at this time does not contain much evidence ether supporting or
contradicting the claim that older minorsare harmed less (or more)
than younger children by exposure to graphic violence in video
games as defined by the Ordinance.’®

B0ne option available to the City would have been to regulate access to
violent video games according to one or more additional age categories.
Plaintiffs also contend that distinguishing among age groups would be
unduly burdensome and call for even more arbitrary line-drawing. The
original draft of the Ordinance took that approach, but it was amended in
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While plaintiffs maintain that any "solution” to the problem of
different maturity levels would be inadequate, some cases address
the issue of treating children as a group under a modified Miller
standard. In the context of sexua materid, some courts have
concluded that ™if awork is found to have serious literary, artidtic,
politica or scentific vaue for alegitimate minority of normal, older
adolescents, then it cannot be said to lack suchvauefor the entire
class of juveniles taken as a whole." American Booksellers v.
Webb, 919 F.2d 1493, 1505 (11th Cir. 1990), quoting American
Booksdlers Assn v. Virginia, 882 F.2d 125, 127
(4th Cir.1989).%

From the City's perspective, the Eleventh and Fourth Circuits
approach is problematic. It leaves younger children with lessthan
an appropriate leve of protection and may severdly frudrate the
purpose of the Ordinance. The court agrees. No matter where an
age line is drawn, it would be possible to point to a "legitimate
minority” of childrenjust under the age limit for whom the prospect
of harm would not be sgnificant. If any age limit can be defeated
by showing such a "legitimate minority” of children just a little bit
younger, then no age limit could survive congtitutiond scrutiny.

A second approach to the problem appears in Ginsberg itsdf.
In addressing the New Y ork statute, the Supreme Court gave no
indication that treeting dl children identicdly is uncongtitutiona
when a sate regulates material under a variable obscenity theory.
All adults are treated as an undifferentiated group under the Miller
standard, just asdl childrenunder 17 were trested as one group in
Ginsberg. The City has chosen that approach in this case, and it
survives srutiny under Ginsberg.  This court aso sees no

committee to useonly one age standard after objections were raised by the
video game industry.

%11 the context of adult obscenity, the Supreme Court has noted that "the
mere fact that only a minority of apopulation may believeawork has serious
value does not mean the 'reasonable person' standard would not be met."
Popev. lllinois, 481 U.S. 497, 501 n.3 (1987).
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condiitutiond difference between drawing the line on an 18th
birthday instead of a 17th birthday.

G. Plaintiffs Challengestothe Operational Aspectsof the
Ordinance

Flantiffs aso request relief fromthe provisions of the Ordinance
that impose different requirements on large and amdl locations,
require physical separation of harmful video games from other
video games, and impose monitoring requirements on ownersand
operators to ensure that no unaccompanied minor can view or
operate the regulated video games. See 88 831-1, 831-5, 831-6.
Fantiffs contend that these "operationd" provisons of the
Ordinance are intendly incondstent and unnecessarily
burdensome. As a reault of these dleged drafting falures, the
Ordinanceis said to present a"trgp” that isinsufficiently tailored to
sarve the City's asserted interests in protecting children and
empowering parents.  Pantiffs have not shown that these
operational aspects of the Ordinance are likdy to make it
uncondtitutiond.

Firg, the Ordinance directly furthers the City's compeling
interests by limiting, but not banning, children's access to the
regulated materid. Alternative gpproachesto regulation that would
be equdly effective in preventing children from viewing and
operaing harmful games would not materialy broaden anyone's
accessto protected speech. CompareUnited Statesv. Playboy
Entertainment Group, --- U.S. a ---, 120 S. Ct. at 1887 (finding
satute that Sgnificantly burdened adults access to protected
gpeech faled to useaplausible, less redtrictive dternative and that
"Government cannot ban speech if targeted blocking is a feasible
and effective means of furthering its compdlling interests.).

Second, the court disagrees with the plaintiffs characterization
of severd of the provisons as overly burdensome, as explained
below. Third, many of the detailed "operationa aspects’ of the
Ordinance are difficult to evduate in a facid chdlenge to the
Ordinance. Fourth, the court disagreeswith plaintiffs assertion that
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the Ordinance sligmatizes adult use of violent video games to the
point where the regulations uncondtitutionaly burden adults right of
access to these games. See American Booksellers v. Webb,
919 F.2d at 1501-02 (upholding regulations on digplay of materia
that is harmful to minors and finding the indirect burden on adults
Firsde Amendment right to access the materid was inggnificant).
For dl of these reasons, the court will not enjoin the chalenged
operationa provisions of the Ordinance. See 88 831-1, 831-5,
831-6.

More spedficdly, plantiffs contend that the Ordinance
irrationdly requireslarger establishmentsbothto create a physicaly
partitioned area and to maintain ten feet of separation between dl
video games that are harmful to minors and those that are not
harmful. Plaintiffs reason that if aphysicd wadl dividesthe harmful
games from the other games, the additional ten-foot barrier serves
no purpose —that it is essentidly just apunishment for having any
violent games a the establishment. If dl establishments comply by
building partitions with solid walls, that argument might have more
force. However, the Ordinance a so authorizeslessexpensive (and
morepermesble) barriers, whichmany establishmentsmight choose
as ther means to comply. A ten-foot separation from the
partitioned areawould still serve a purpose by helping to prevent
any temptation to "jump” the barrier.

In addition, the spacing requirements are open to a different
interpretation. For example, where an amusement location creates
a patitioned area for hamful games, the ten-foot spacing
requirement can reasonably be read to apply to require
measurement through the entrance to the partitioned area. Under
this reading, harmful gamesand norn-harmful games could co-exist
onopposite sdesof the same solid wall. Rlantiffs argument onthis
point does not support afacid challenge.

With respect to the monitoring requirements imposed by the
Ordinance, plantiffsargue that the rulesregarding“incidenta views'
and parental supervison/permissionwill beunworkablein practice.
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Fantffs envison owners, operators, and enforcement offidds
running around with stop watches and tape measuresto ensure that
parents remain within five feet of their children and that no minor
ever has more than a thirty second exposure to the regulated
games. These scenarios are both far-fetched and amost
completely avoidable. See American Booksellers v. Webb,
919 F.2d at 1507 ("Sincethisisafacid chdlenge, we cannot, as
appellees seem to suggest, consider the condtitutional propriety of
the most onerous methods of compliance whicha broad reading of
[the statute] could possibly require.”).

Fantiffs complain the Ordinance will burdenthembecause they
will be required to have an employee physicadly on the Ste to
monitor the ages of players on gamesdeemed "harmful to minors.”
The coin-operated games now are typicdly left unattended. The
requirement that games deemed "harmful to minors' be attended is
no more burdensome than laws that effectively prohibit sde of
sexudly expliat magazines or acoholic beverages in unattended
vending machines. See, e.g., American Booksellers v. Webb,
919 F.2d at 1506-08 (upholding ordinance barring public display
of meterids deemed obscene as to children); Crawford v.
Lungren, 96 F.3d 380, 387-88 (Sth Cir. 1996) (upholding law
barring sdle of adult-oriented publications in unattended vending
machines). This requirement does not render the Ordinance
uncondtitutiondl.

The "incidentd view" provison that applies to "exhibitors' is
obvioudy a reasonable accommodation for those smaler
establishments that are not required to erect a physical partition
between games "hamful to minors’ and other games. See
§ 831-6(h). If the owner of a smdl establishment finds it too
difficult to prevent minors from viewing the screens of regulated
games, the owner certainly could choose to create a partitioned
area and then not dlow minors in that area.  In addition, Sate
courts may reasonably decide that the Ordinance's knowledge
requirement applies to the incidenta view provison. Under such
an interpretation, the thirty second limit would serve as notice that
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once an owner knows that a child is viewing aregulated game, the
owner needs to do something about it immediately.

Smilaly, if owners find it too difficult to monitor parents
supervison of their children, they can follow the Ordinance's
dternative procedure and require al parents to give express
permission as provided in the Ordinance. See 8§ 831-1 (defining
"accompanied by"). Once a parent has given express permission,
the parent would be free to roam about the establishment or even
to leave the child on hisown. The fact that a parent's permission
"expires’ at the end of each day raises no serious constitutiona
issue. A longer-term parenta permission would not address the
City's concern that the type of video games a particular
establishment has on its premises may change over time without
parents knowledge.

Fantiffs dso chdlenge the provison of the Ordinance that
completely bans amusement machines deemed harmful to minors
on"public property.” 8831-7. The City hasresponded that where
it acts in a proprietary capacity rather than in its regulatory
capacity, the Firs Amendment givesit consderably more (but not
unlimited) latitude to choose who may use that property. See
genedly International Society for Krishna Consciousness,
Inc.v. Lee, 505 U.S. 672, 678 (1992). In any event, the City has
presented evidence that "there are not now nor have there recently
been" any games regulated by the Ordinance on public property.
Ex. P-66 (Harris Aff. 12). Thus, no games are threatened with
immediate remova under Section 831-7 and plantiffs have not
come forward withany evidence showing that anyone has applied,
or will gpply, to place any of the restricted games on public
property. Because no one claimsto bethreatened with irreparable
injury by the enforcement of Section 831-7, the court declinesto
condder the issue a this preiminary injunction stage.
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V. Vagueness

Fantiffs dso contend that the Ordinance is uncongtitutiondly
vague. Thevoid-forvagueness doctrine addressesthe due process
concern that "legdative enactments must articulate terms ‘with a
reasonable degree of clarity' to reduce the risk of arbitrary
enforcement and alow individuas to conformthar behavior to the
requirementsof the law.” Greshamv. Peterson, --- F.3d ---, ---,
2000 WL 1231066, at *7 (7th Cir. Aug. 31, 2000), quoting
Robertsv. United States Jaycees, 468 U.S. 609, 629 (1984),
and Kolender v. Lawson, 461 U.S. 352, 357 (1983). However,
"a date statute should not be deemed facidly invdid unlessit is not
reedily subject to a narrowing construction by the state courts.”
Erznoznik v. City of Jacksonville, 422 U.S. 205, 216 (1975).
If a reasonable interpretation by a state court could cure the
condtitutiona problem, a federa court should not hold apotentidly
vague datute uncongitutiond. Gresham v. Peterson,
2000 WL 1231066, at *7.

The degree of drafting precision demanded by the Condtitution
dependsonthe natureof the law. Greshamv. Peterson dedt with
another Indianapalis ordinance enforceeble by civil finesthat was
chdlenged on Firs Amendment grounds. The Seventh Circuit
noted thet "laws imposing avil rather than criminal penalties do not
demand the same high level of dlarity,” but dso found that this
lowered burden is "mitigated” by the fact that a more stringent
vagueness test gpplies to enactments that potentidly interfere with
free speech. Id. at *8. Pantiffs argue tha a heightened First
Amendment vagueness threshold gpplies, and the City asserts that
it hasgreater leeway inddfining avil violaions. Sufficeit to say that
“[i]tis. . . essentid that legidaionaimed at protecting childrenfrom
dlegedly harmful expression — no less than legidationenacted with
respect to adults— be dearly drawnand that the standards adopted
be reasonably precise.” InterstateCircuit, Inc. v. City of Dallas,
390 U.S. 676, 689 (1968), quoting People v. Kahn,
206 N.E.2d 333, 335 (1965) (Fuld, J., concurring). The
Ordinance meets that standard.
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A. The Modified Miller Sandard

Complementing their argument that the Miller standard is
restricted excdusvely toregulationof sexuad meterid, plaintiffs argue
that the Miller standard is uncongtitutionally vague as gpplied to
gragphic violence. Plantiffs damthat the owners and operators of
amusament locations are left with no guidance on the meaning of
"morbid interest in violence" "patently offensve” and "slitable
materid" asthey attempt to segregate games that are "harmful to
minors.” Plaintiffs support that argument with the deposition of
Deputy Mayor David Harris, who was asked to explain or define
the terms "morbid interest in violence' and what is "suitable
materid" for children. Harris declined to offer a definition or
explanation without consulting with the City's lawyers. Based on
that testimony, plaintiffs argue that if the City's enforcement officds
cannot understand those terms without consulting lawyers, they do
not provide fair noticeto plaintiffs and other video game operators
asto what is regulated.

Asexplanedabove, the City's adaptation of the Miller standard
is appropriate under the Firs Amendment. The Court is not
persuaded by plantiffs secondary attack on vagueness grounds.
Evenif it is true, for example, that a given community can more
readily agree onwhichsexua materia is ingppropriate for children
than on which graphicaly violent materid is inappropriate (though
plantiffs offer no evidenceto support this assertion), that would not
make the Miller standard unworkable per se. It would smply
narrow the scope of permissible regulation to that particular subset
of violent materid wherethereisanacceptable leve of agreement.

Paintiffs argument based onthe Harris testimony is based on a
misunderstanding of how the Miller standard works in practice.
Fird, the law must identify withreasonable specificity the particular
types of depictions that are prohibited, which the Indiangpolis
Ordinance does in its definition of "graphic violence." The other
prongs of the modified Miller standard then work together to
provide three andyticdly distinct "safe harbors' for materid that
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contains "grgphic violence." Thaose harbors are safe for materia
that either does not predominantly appeal tominors morbid interest
inviolence, or thatis not " patently offendve’ to prevailing standards
in the community, or that nevertheless has serious literary, artidtic,
politicad, or scientific value as a whole for persons under 18 years
old.

The Supreme Court has explained withrespect to obscenity for
adults that the three Miller prongs work together to "limit the
uncertain sweep of the obscenity definition.” See Reno v. ACLU,
521 U.S. at 873. Similarly here, the entire standard works as an
integrated "safety vave' to save from regulaion some of those
video games that contain graphic violence and strong sexua
content. Thus, even if the court credited plaintiffs argument that
"morbid interest in violence' is in some way less precise than
"prurient interest in sex," the standard as a whole retains the
required precison. We have achieved a rough peace with the
Miller standard as applied to sexua obscenity for adults, and it
appears dso to be conditutiondly servicegble as adapted to
regul ate graphic violence in video games played by children.

For example, the three modified Miller prongs would
presumably protect games like Gauntlet Legacy even if the game
contains some graphic violence. The City gpparently agrees "By
definition, the Ordinance steers clear of any video game that in fact
contains the type of extensve plot, character development and
narraive that plantiffs attempt to ascribe to some games.” Def. Br.
at 11; seedsoid. at 4 ("The Ordinance does not gpply to every
game that displays 'graphic violence or 'strong sexud content.™).
The Ordinance is consistent with this interpretation. ™

Bror example, a video hockey game might include a fight during which a
player's faceis cut and his noseis broken. If the scene could be construed
to show "bloodshed" or"disfiguration” realistically, it would appear to meet
theOrdinance's definition of graphic violence. However, the modifiedMiller
standard should save the gamefromregulationbecausethe graphic violence
inthe gameis not likely to be "patently offensive,” and/or avideo hockey
game probably "predominantly appeals" to children'sinterestin hockey, not
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The plantiffs also argue more specificdly that the Ordinance's
"patently offengve’ prong is particularly suspect under avagueness
andyds. Under the Miller standard (or a modified verson), the
objectionable materid mugt be specificaly defined, and the test for
whether the materid is"patently offensve’ refers specificdly to the
objectionable portion of the work in question. The issue is not
whether the work asawhole is patently offensve. See American
Booksdllersv. Webb, 919 F.2d at 1503 n.18. Pantiffshereargue
that, because the Ordinance identifies "grgphic vidlence”" as the
proscribed materiad in a clause separate from the clause that sets
forth the "patently offengve" prong of the Miller standard, the
Ordinance is uncondtitutiona as written because it fails to require
"that graphic violence be depicted ina patently offensveway.” H.
Reply Br. at 19.

On itsface the Ordinance is susceptible to plaintiffs proposed
interpretation, which would render it unconditutiond. However,
the court is aso confident that the Supreme Court of Indiana could
and would easly congtrue the Ordinance to indudethe requirement
that the graphic violence itsdf be "patently offensve” "We have
regularly said that courts have an‘overriding obligationto construe
our statutes in such a way as to render them congtitutiond if
reasonably possible. .. ." Brownsburg Area Patrons Affecting
Change v. Baldwin, 714 N.E.2d 135, 141 (Ind. 1999), quoting
A Woman's Choice-East Sde Women's Clinic v. Newman,
671 N.E.2d 104, 111 (Ind. 1997) (Dickson, J., concurring);
Burrisv. State, 642 N.E.2d 961, 968 (Ind. 1994) ("[A] datuteis
accorded every reasonable presumption supporting its vaidity."),
dting Brady v. State, 575 N.E.2d 981 (Ind. 1991); see dso Ind.
Code 8§ 35-49-2-2 (identifying the proscribed materid in a
Separate clause).

their "morbid interest in violence."
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B. The Definition of "Graphic Violence"

Fantiffs dso dam that the Ordinance's definition of graphic
violence is unconditutiondly vague. As dready noted, the
Ordinance'sformulationof graphic violenceis reasonably objective
and is nat far afidd fromthe proscribed conduct and various states
of nudity that are used to define sexua obscenity as to minors®
The drafters of the Ordinance chose to define the proscribed
content according to the specific types of injury inflicted on the
characters and depicted in the game. If one of thelided injuriesis
depicted or represented, itwill quaify as grgphic violence. Perhaps
one can quibble at the margins about the exact meaning of
"mutilation” or "didfiguration,” but the terms are "reasonably
precise.” SeelnterstateCircuit, Inc. v. Cityof Dallas, 390 U.S.
at 689. In addition, it was reasonable to focus on the injuries that
are depicted rather than the conduct that causes the injuries. Cf.

Miller v. California, 413 U.S. 15, 25 (1973) (suggesting that
definitions of adult obscenity could indude representations or
descriptions of "ultimate sexua acts, normal or perverted, actua or
samulated” and of "masturbation, excretory functions, and [lewd]
exhibition of the genitas’).

Moreover, even if the definition of graphic violence could be
interpreted in a broad, open-ended manner, a state court could
provide areasonable narrowing constructionthat would render the
Ordinance condtitutiona in some gpplications. See Gresham v.
Peterson, 2000 WL 1231066, at *7. For example, to the extent
that the word "induding’ implies that the definition of graphic
violence offers an incomplete lig of the proscribed "serious
injuries” a date court could easly determine that the list is
excdusve. See id. a *8. Similarly, this court need not decide

BThe key terms upheld in Ginsberg, although a product of their time,
certainly were not inherently more precise than the specific types of injury
listed in the Ordinance. See Ginsherg v. New York, 390 U.S. 629, 645-46
(1968) (reproducing statute's definitions of nudity, sexual conduct, sexual
excitement, and sado-masochistic abuse).
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whether a human-like aien's green ooze counts as "bloodshed.’
These decisons can and should be made by the Indiana courts.
Because the City has met its obligation to define with reasonable
specificity the viodlent materid it seeks to regulate, plaintiffs are
unlikdy to succeed on ther cdam tha the definition is
unconditutiondly vague.

Conclusion

It would be an odd conception of the First Amendment and
"variable obscenity"” that would alow a stateto prevent aboy from
purchasing a magazine containing pictures of topless women in
provocative poses, as in Ginsberg, but give that same boy a
condiitutiond right to train to become a sniper at the local arcade
without his parent's permission. The plaintiffs have not shown they
are reasonably likely to succeed on ther clams that the
Indiangpolis Ordinance violates the Firs Amendment or is
unconditutiondly vague. Accordingly, the plaintiffs motion for a
preliminary injunction is denied.

So ordered.
Date: October 11, 2000

DAVID F. HAMILTON, JUDGE
United States District Court
Southern Didtrict of Indiana

YAt least some video games have switches that allow the player or the
exhibitor to choose from among several colors of "blood."
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UNITED STATES COURT OF APPEALS
For the Seventh Circuit
Chicago, Illinois 60604

May 25, 2001
Before
Hon. Richard A. Posner, Circuit Judge
Hon. Diane P. Wood, Circuit Judge
Hon. Ann Claire Williams, Circuit Judge

No. 00-3643

AMERICAN AMUSEMENT Appeal from the United
MACHINE ASSOCIATION, States District Court for the
AMUSEMENT & MUSIC Southern District of Indiana,
OPERATORS ASSOCIATION, Indianapolis Division.
INDIANA AMUSEMENT &

MUSIC OPERATORS No. 00 C 1321

ASSOCIATION, et al.,
Paintiffs-Appellants, David F. Hamilton,
Judge.

TERI KENDRICK, in her
official capacity as the
designated City Prosecutor
of the City of Indianapolis,
JACK L. COTTEY, Sheriff,
BART PETERSON, Mayor,
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etad.,
Defendants-Appellees.

ORDER

On April 19, 2001 defendants-appellees filed a petition for
rehearing and petition for rehearing en banc and on May 14, 2001
plaintiffs-appellants filed an answer. All the judges on the origina
panel have voted to deny the petition, and none of the active judges
has reguested a vote on the petition for rehearing en banc. The
petition istherefore DENIED.

CITY-COUNTY GENERAL ORDINANCE NO. 72, 2000
Proposal No. 239, 2000

PROPOSAL FOR A GENERAL ORDINANCE to regulate the conduct of
persons who own or operate places of business which contain amusement
machines and/or video games; in such amanner that restricts and prohibits
access to amusement machines and/or video games which are deemed
harmful to minors, and to prohibit such amusement machines and/or video
games on public property.

WHEREAS, Marion County and the City of Indianapolis have
compelling interests in protecting the well-being of minors, in protecting
parents' authority to shield their minor children from influences that the
parents find inappropriate or offensive, and in reducing juvenile crime; and

WHEREAS, our courts have recognized that minorsareaffected by and
may be protected from patently offensive sex-related material; and

WHEREAS, recent academic literature corroborates the finding of
earlier studies that violent video games produce psychological effects in
minor children and that prolonged exposure to violent video games
increases the likelihood of aggression in minor children (see Craig A.
Anderson & Karen E. Dill, Video Games and Aggressive Thoughts,
Feelings,and Behaviorinthe Laboratory andin Life, 78 J. of Personality and
Soc. Psychol. 772 (2000) (summarizing past research and noting that the
"positive association between violent video games and aggressive
personality is consistent with a developmental model in which extensive
exposure to violent video games . . . contributes to the creation of an
aggressive personality” and concluding that "the present dataindicatethat
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concern about the potentially deleteriousconsequences of playing violent
video games is not misplaced")); and

WHEREAS, growing evidence of the harmful effects of violent video
games has led Congressto investigate the impact of these games on minor
children (see Hearing on " The Impact of Interactive Violence on Children,"
United States Senate Comm. on Commerce, Science & Transportation, 106™M
Cong. (March 21, 2000) ("Hearing"); see also Majority Staff of Senate
Comm. on the Judiciary, 106™ Cong., Children, Violence and the Media: A
Report for Parents and Policy Makers (Sept. 14, 1999)), and has led
President Clinton to ask the Federal Trade Commission to investigate the
marketing of violent video games to minor children (see Letter from William
J. Clinton, President, to Janet Reno, Attorney General of the United States,
and Robert Pitofsky, Chairman, Federal Trade Commission (June 1, 1999));
and

WHEREAS, producers and retailers of videogames agreethat "the best
control is parental control" (see Statement of the Video Software Dealers
Association in conjunction with Hearing, above); and

WHEREAS, testimony before Congress indicates that fourth through
eighth graders report spending an average of from half an hour to
two-and-a-half hours playing video games in arcades each week (see
Hearing, above, Testimony of Jeanne B. Funk, Ph.D., clinical child
psychologist); and

WHEREAS, parents are less able in public places than in the home to
control the level of violence and sexual content to which their minor
children are exposed; now, therefore,

BE IT ORDAINED BY THE CITY-COUNTY COUNCIL OF THECITY OF
INDIANAPOLIS AND OF MARION COUNTY, INDIANA:

SECTION 1. Section 831-1 of the “Revised Code of the Consolidated City
and County,” regarding definitions, hereby is amended by the deletion of
thelanguagewhichis stricken-through, and by theaddition of the language
which is underscored, to read as follows:

Sec. 831-1. Definitions.

As used in this chapter, the following terms shall have the meanings
ascribed to them in this section.

Accompaniedbyforpurposes of subsections 831-5(h), 831-5(i),831-5(}),
831-6(f), 831-6(0), and 831-6(h), means that the parent, quardian, or
custodian of the minor either:

(1) Is within five feet of the minor at all times while the minor is
operating the amusement machine; or,
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(2) Has appeared in person with the minor at the amusement |ocation
or place of business containing amusement machines on that day
and has given his or her permission for the exhibitor or registrant
or an employee of theexhibitoror registrant to place on the back of
the minor's hand or wrist a clearly visible, non-transferable
designation such as a stamp or wrist band signifying that the
parent, guardian, or custodian has consented to allow the minor to
operate amusement machines that are harmful to minors.

Amusement |ocation means any public room or areain the city which
contains five (5) or more amusement machines; however, amusement
locations shall not include premises which are licensed (as defined in IC 7.1-
1-3-20) for the sale of alcoholic beverages and where entry is limited to
persons who are eighteen (18) years of age or older.

Amusement machine means a currency-operated machine or device,
including a machine or device operated by tokens, cards, points, or other
currency-like means, offered to the public as a game or amusement, the
object of which is to achieve a high or low score based on the skill of the
player, including, but not limitedto, video games, pool or billiard tables and
pinball machines. Such a machineordevicedesigned and used exclusively
for the vending of merchandise of atangible nature shall not be deemed an
amusement machine.

Exhibitor means a person who ownsoroperates a place of businessin
the city where four (4) or fewer amusement machines are |ocated; however,
the provisions of this chapter shall not apply to an exhibitor's place of
business which is licensed (as defined in IC 7.1-1-3-20) for the sale of
alcoholic beverages and where entry is limitedto persons who are eighteen
(18) years of age or older.

Graphic violence means an amusement machine's visual depiction or
representation of realistic serious injury to a human or human-like being
where such serious injury includes amputation, decapitation,
dismemberment, bloodshed, mutilation, maiming or disfiguration.

Harmful to minors means an amusement machine that predominantly
appeals to minors' morbid interest in violence or minors' prurient interest in
sex, is patently offensive to prevailing standardsin the adult community as
a whole with respect to what is suitable material for persons under the age
of eighteen (18) years, lacks serious literary, artistic, political or scientific
value as awhole for persons under the age of eighteen (18) years, and:

(1) Contains graphic violence; or,

(2) Contains strong sexual content.

Incidental view meansaminor's view for fewerthan thirty (30) seconds
of the playing surface or screen of an amusement machine.
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Knowingly meanshaving general knowledge of, or reason to know, or
a belief or ground for belief that warrants further inspection or inquiry of
both:

(1) The character and content of the visual representations of the
amusement machine; and,

(2) The age of the person operating or seeking to operate the
amusement machine, provided, however, that an honest mistake
shall constitute an excuse from liability hereunder if the defendant
made a reasonable bona fide attempt (including but not limited to
askingforlegal photo identification)to ascertain thetrueage of the
minor.

Minor means a person under the age of eighteen (18) years. This
definition does not apply to a minor who has obtained a court decree
pursuant to |C 31-34-20-6.

Not harmful meansan amusement machinethat is not harmful to minors.

Nudity means an amusement machine's visual depiction or
representation of human male or female genitals, pubic areaor buttocks with
less than a fully opaque covering, or of afemale breastwith|lessthan a fully
opague covering of any part of the nipple, or the showing of covered male
genitalsin adiscernibly turgid state.

Parent, guardian or custodian means and includes a person who has
legal custody of the ehtd minor and is the ekite~s minor’s:

(1) Natural parent;

(2) Stepparent, adoptive parent or custodian as those terms are
defined by I1C 35-42-4-7;

(3) Guardian as defined by 1C 29-3-1-6; or

(4) Other adult who has been appointed by a court to care for aehite
minor;

but, for purposes of subsections 831-5(e), 831-5(f) and 831-5(g) and
subsections 831-6(c), 831-6(d) and 831-6(€), shall not include an exhibitor, or
owner or operator of an amusement location with respect to a ekte minor
who is present in the exhibitor’s, owner’s or operator’s place of business.

Pool or billiard table means a table used for any form of the games
commonly referredto as pool or billiards and includes any table of any size,
the top of which is surrounded by an elastic |edge or cushion and whichis
designed or used to play any game which consists of impelling balls by
means of sticks or cues.



Public property meansall buildingsandareas within Marion County that are

owned, operated, or leased as lessee, by the City of Indianapolis, Marion
County, acity or county department, a city-county agency, or atownship,
including but not limited to the Department of Parks and Recreation, but
does notinclude property forwhichthe City of Indianapolis, Marion County
isthe lessor.

Regqistrant in this chapter means a person registered with the controller
under this chapter as the owner or operator of an amusement location in the

city.

Strong sexual content means the visual depiction or representation by an
amusement machine of nudity or explicit human sexual behavior by any
human or human-like being in one or more of the following forms:

masturbation; deviate sexual conduct; sexual intercourse; or, fondling of

genitals.

SECTION 2. Section 831-5 of the “Revised Code of the Consolidated City
and County,” regarding operation of amusement locations, hereby is
amended by the deletion of the language which is stricken-through, and by
the addition of the language which is underscored, to read as follows:

Sec. 831-5. Operation of amusement locations; violations.

(a) All amusement locations shall be kept in a clean, healthful and
sanitary condition at all times and the controller shall have the power to
determine if such room or rooms are kept in a clean, healthful and sanitary
condition and for such purpose, when desired, have the assistance of any
law enforcement agency or the Health and Hospital Corporation of Marion
County. If thecontroller shall determine, by alaw enforcement agency or the
division of buildings of the Health and Hospital Corporation of Marion
County, that an unsanitary condition exists within an amusement |ocation
or on property immediately adjacent to the amusement location, which
property is under the control of the amusement |ocation owners or their
lessee or lessor, the controller shall have the power to suspend the
amusement location registration until such unsanitary conditionis rectified.

(b) Noregistrant underthis chapter shall permit personsto congregate
in a disturbing mannerwithin an amusement |ocation or on parking areas or
other property immediately adjacent to or normally used for purposes of
parking foran amusement location which property is under the control ofthe
amusement |ocation owner or owners or their lessee or lessor. A violation
of this provision shall be sufficient grounds for the revocation of the
amusement |ocation registrations by the controller.
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(c) No registrant under this chapter, or registrant’s employee, shall
violate any state statute or city ordinance, or allow any other person to
commit such violation, within an amusement location or on parking areas or
other property immediately adjacent to or normally used for purposes of
parking foran amusement location whichproperty is under the control of the
amusement |ocation owner or owners or their lessee or lessor. A violation
of this provision shall be sufficient grounds for the revocation of the
amusement |ocation registrations by the controller.

(d) All employees of aregistrant under this chapter shall be eighteen
(18) years of age or older.

(e) Itshall be unlawful forapersonto allow aehHe minorunder sixteen
(16) years of age who is subject to the compulsory school attendance laws
of the state and who is not accompanied by the ekte=s minor’s parent,
guardian orcustodian to be present in an amusement location between the
hours of 7:00 am. and 3:30 p.m. on a day when such ekHe~s minor’s school
isin session.

(f) Itshall be unlawful for a person to allow aehHe-turdererghteen{i8)

years-of-age minor to be present in an amusement location after the hours
established by statestatuteor city ordinanceforjuvenile curfew unless such
ehHd minor is accompanied by the ehtd~s minor’s parent, guardian or
custodian, or an adult specified by the ekité~s minor’s parent, guardian or
custodian.

(g) Itshall be unlawful for a person to operate an amusement |ocation
unless a sign is conspicuously posted inside the location which provides
that no ehHtd minor under sixteen (16) years of age may be present in an
amusement location between the hours of 7:00 am. and 3:30 p.m. on aday
when the ehHd~s minor’s school isin session unless accompanied by the
ehHd-s minor's parent, guardian or custodian, and that no ehid—under
erghteen-{18)years-ef-age minor may be present in an amusement location

in violation of the curfew established by state statute or city ordinance.

(h) It shall be unlawful for a registrant, a registrant's agent, or an
employee of an amusement location knowingly to allow a minor who is not
accompanied by theminor's parent, guardian or custodian to operate in the
amusement location an amusement machine that is harmful to minors.

(i) It shall be unlawful for a registrant to operate an amusement
location unless each amusement machine that is harmful to minors in the
amusementlocationdisplaysaconspicuoussignindicating that the machine
may not be operated by a minor under eighteen (18) years of age unless the
minor is accompanied by his or her parent, guardian, or custodian. |f
amusement machines that are harmful to minors are displayed together in an
area separate from amusement machines that are not harmful, a single
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conspicuous sign in that area or at the entranceto that areamay be used to
mark the group of machines for purposes of this subsection.

(1) Itshall beunlawful for aregistrant to make available to patronsany
amusement machine that is harmful to minors within ten (10) feet of an
amusement machine that is not harmful. It shall further be unlawful for a
registrant not to separate amusement machines that are harmful to minors
from other machines by some form of partition, divider, drape, barrier, panel,
screen, or wall that completely obstructs the view of persons outside the
partitioned area of the playing surface or display screen of the machines that
are harmful to minors. It shall be unlawful foraregistrant, registrant's agent,
or employee of an amusement location to allow a minor who is not
accompanied by his or herparent.quardian, or custodian into the partitioned
area.

(k) Itshall beunlawful foraregistrant to make available to patronsany
amusement machine that is harmful to minors if the registrant has been cited
for three (3) or more violations of Section 831-5(h), (i). (j).or (k) of this Code
in any twelve-month period in the preceding three (3) years.

() Oneormoreviolationsof Section 831-5(h). (i). (j). or (k) of this Code
may serve as grounds for suspension or revocation of the amusement
location's reqgistration, pursuant to the authority vested in the controllerand
procedures prescribed in Chapter 801 of this Code. Three (3) or more
violations of Section 831-5(h), (i), (j). or (k) of this Code, however, shall
require revocation of the amusement location's registration, subject to the
notice and hearing requirements of Chapter 801. For the purposes of this
subsection,no more than oneviolation shall be deemedto have occurred on

any one day.

SECTION 3. Section 831-6 of the “Revised Code of the Consolidated City
and County,” regarding operation of amusement machines by exhibitors,
hereby is amended by the deletion of the language which is stricken-
through, and by the addition of the language whichis underscored, to read
asfollows:

Sec. 831-6. Operation of amusement machines by exhibitors; violations.

(@) No exhibitor or exhibitor’'s employee shall permit persons to
congregate in a disturbing manner on the premises of the exhibitor’s place
of business.

(b) No exhibitoror exhibitor’s employee shall violate any state statute
or city ordinance, or allow any other person to commit such violationonthe
premises of the exhibitor’s place of business.

(c) It shall be unlawful for an exhibitor or the exhibitor’s employee to
allow a ehitd minor under sixteen (16) years of age who is subject to the
compulsory school attendance laws of the state and who is notaccompanied
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by the ehHd~s minor's parent, guardian or custodian to operate an
amusement machine in the exhibitor’s place of business between the hours
of 7:00 a.m. and 3:30 p.m. on aday when such ekHe~s minor’s school is in
session.

(d) It shall be unlawful for an exhibitor or the exhibitor’s employee to
all ow a ehitd-underetghteen{d8yrears-ofage minorto operate an amusement
machinein the exhibitor’s place of business after the hours established by
state statute or city ordinanceforjuvenile curfew unless such ekt minor is
accompanied by the ehHd~s minor’s parent, guardian or custodian, or an
adult specified by the ekte=s minor’s parent, guardian or custodian.

(e) Itshall beunlawful foran exhibitorto have amusement machinesin
his or her place of business unless asign is conspicuously posted near any
amusement machines which provides that no ekitet minor under sixteen (16)
years of age may operate an amusement machine between the hours of 7:00
am. and 3:30 p.m. on a day when the ekite~s minor’s school is in session
unless accompanied by the ekHe~s minor’s parent, guardian or custodian,
and that no ekHd-undereighteen{18)-yrearsefage minorwho isin violation
of the curfew established by state statute or city ordinance may operate an
amusement machine.

(f) It shall be unlawful for an exhibitor, an exhibitor's agent, or an
exhibitor's employee knowingly to allowaminorwhois not accompanied by
the minor's parent, guardian or custodianto operate in the exhibitor's place
of business an amusement machine that is harmful to minors.

(q) Itshall beunlawful for an exhibitorto make available to patronsin
his or her place of business amusement machines that are harmful to minors
unless each amusement machine that is harmful to minors displays a
conspicuous sign indicating that the machine may not be operated by a
minorunder eighteen (18) years of age unless the minor is accompanied by
his or her parent, guardian, or custodian. If amusement machines that are
harmful to minors are displayed together in an areaseparate fromamusement
machines that are not harmful, a single conspicuous sign in that area or at
the entrance to that area may be used to mark the group of machines for
purposes of this subsection.

(h) Itshall beunlawful foran exhibitorto make available to patronsany
amusement machine that is harmful to minors within ten feet of an
amusement machine that is not harmful. It shall further be unlawful for an
exhibitor, exhibitor's agent, or exhibitor's employee to allow a minor who is
not accompanied by his or her parent, guardian, or custodian to view, with
the exception of an incidental view, the playing surface or screen of a game
that is harmful to minors.

(i) Itshall beunlawful foran exhibitorto make available to patronsany
amusement machinethat is harmful to minorsif the exhibitor has been cited
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for three (3) or more violations of Section 831-6(f). (0). (h), or (i) of the Code
in any twelve-month period in the preceding three (3) vears.

SECTION 4. Chapter 831 of the“ Revised Code of the Consolidated City and
County,” regarding amusement machinelocations, hereby isamendedbythe
addition of a NEW Section 831-7, regarding harmful games on public
property, to read as follows:

Sec. 831-7. Harmful gameson public property.

It shall be unlawful for an registrant or exhibitor to make available on
public property any amusement machine that is harmful to minors.

SECTION 5. Section 831-7 of the “Revised Code of the Consolidated City
and County,” regarding inspections and reports of violations, upon the
passage of this ordinance shall be RENUMBERED as “ Section 831-8.”

SECTION 6. Section 831-8 of the “Revised Code of the consolidated City
and County,” regarding enforcement and penalties, hereby is amended by
the deletion of the language which is stricken-through, and by the addition
of the language which is underscored, to read as follows:

Sec. 831-89. Enforcement and penalties.

A personwho violates any provision of this chaptershall be punishable
as provided in section 103-3 of the Code; provided, however, the fine
imposed for such violation shall not be less than two hundred dollars
(%$200.00), that forthe purpose of assessing fines no morethan oneviolation
shall be deemed to have occurred on any one day, and that each day that an
offense continues shall constitute a separate violation. Thefinesassessed
for violations of this chapter shall be deposited with the law enforcement
agency that caused the violation to be filed, if any.

SECTION 7. The expressed or implied repeal or amendment by this
ordinance of any other ordinance or part of any other ordinance does not
affect any rights or liabilities accrued, penalties incurred, or proceedings
begun prior to the effective date of this ordinance. Those rights,liabilities,
and proceedingsare continued, and penalties shall beimposedand enforced
under the repealed or amended ordinance as if this ordinance had not been
adopted.

SECTION 8. Should any provision (section, paragraph, sentence, clause, or
any other portion) of this ordinance be declared by a court of competent
jurisdiction to be invalid for any reason, the remaining provision or
provisions shall not be affected, if such remaining provisions can, without
the invalid provision or provisions, be given the effect intended by the
Council. Tothisend, the provisions of the ordinance are severable.

SECTION 9. Thisordinance shall bein effect September 1, 2000.
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The foregoing was passed by the City-County Council this 10th day of
July, 2000, at 9:17 p.m.
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ATTEST:

/sl

Dr. Beurt Ser Vaas

President, City-County Council

/sl

Suellen Hart, Clerk, City-County Council

Presented by me to the Mayor this 13" day of July, 2000, at 10:00 am.
/sl

Suellen Hart, Clerk, City-

County Council

Approved and signed by me this 17 day of July, 2000.
/sl

Bart Peterson, Mayor

STATE OF INDIANA, MARION COUNTY )
) SS:
CITY OF INDIANAPOLIS )

I, Suellen Hart, Clerk of the City-County Council, Indianapolis, Marion
County, Indiana, do hereby certify the above and foregoing is a full, true,
and complete copy of Proposal No. 239, 2000, a Proposal for GENERAL
ORDINANCE, passed by the City-County Council on the 10" day of July,
2000, by avote of 27 YEASand 0 NAY S, and was retitled General Ordinance
NO. 72, 2000, which was signed by the Mayor on the 17 day of July, 2000,

and now remains on file and on record in my office.
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WITNESS my hand and the official seal of the City of Indianapolis, Indiana,
this 17 day of July, 2000.

/sl

Suellen Hart, Clerk, City-

County Council

(SEAL)
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UNITED STATESDISTRICT COURT
SOUTHERN DISTRICT OF INDIANA
INDIANAPOLIS DIVISION

AMERICAN AMUSEMENT
MACHINE ASSOCIATION, et d.,

)
)
)
)

Plaintiffs,
V. ) CAUSE NO.
) 1P 00-1321-C H/G
TERI KENDRICK, et dl., )
)
Defendants. )

ENTRY ON TERMS OF PRELIMINARY INJUNCTION

The United States Court of Appeals for the Seventh Circuit has
remanded this action to this court for entry of a preiminary
injunction. American Amusement Machine Assn. v. Kendrick,
244 F.3d 572, 580 (7™ Cir. 2001). After receiving the mandate,
this court directed counsel for the parties to confer on the
appropriate formof aninjunction. The partiesdid not agreeon such
aform.

The parties agreethat enforcement of most operative portions of
Indiangpalis General Ordinance No. 72-2000 ("Ordinance 72")
must be enjoined as applied to video games depicting "graphic
violence," asthat term is defined in the ordinance. Specificdly, the
parties agree that enforcement of Sections 831-5(h), (i), and (j),
and Sections 831-6(f), (g), and (h) should be enjoined prdiminarily
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as applied to "grgphic violence" The parties also agree that
Ordinance 72 remains enforceable as applied to video games
depicting "strong sexud content,” as defined in the ordinance.

The parties have submitted proposals thet differ in one mgor
subgtantive way. Plaintiffs contend that this court must dso enjoin
enforcement of Section 831-7 of Ordinance 72. Defendants
contend that this court rejected the request to enjoin enforcement of
Section 831-7 and that the Court of Appeals decision did not
address Section 831-7.

Section 831-7 bans amusement machines deemed "harmful to
minors' on"public property,” which is defined in Section 831-1 as.
"dl buildings and areas within Marion County that are owned,
operated, or leased as lessee, by the City of Indianapolis, Marion
County, a city or county department, a city-county agency, or a
township, induding but not limited to the Department of Parks and
Recredtion, but does not indude property for which the City of
Indiangpolis, Marion County is the lessor." Thus, Section 831-7
applies to property over which the City of Indianapolis acts in a
proprietary capacity.

As explained below, after congdering the Court of Appeas
opinion and mandate and the parties submissions, the court agrees
with defendants that the Court of Appeals mandate does not cal
for aninjunctionagaing enforcement of Section 831-7. The Court
of Appeds decisondid not expressy address Section 831-7, did
not address this court'sfinding that plantiffs had failed to show any
threat of imminent irreparable harm from enforcement of Section
831-7, and did not address the different standard that gpplies to
government restrictions on expressonwhenagovernment actsin a
proprietary capacity. In the face of that silence, this court does not
believe the Court of Appedls intended to require an injunction
againgt enforcement of Section 831-7.

Before this court, plantiffs chalenged the condtitutionality of
Section 831-7. Defendants responded with two principa
arguments. The City argued firgt that where it actsina proprietary
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capacity rather than in aregulatory capacity, the First Amendment
givesit considerably morelatitude to restrict expressive uses of the
property, dting, e.g., International Society for Krishna
Consciousness, Inc. v. Lee, 505 U.S. 672, 678 (1992). Second,
the City presented evidence that there were not and had not
recently beenany games that would be regulated by Ordinance 72
on public property. Based on that evidence, this court concluded:

Thus, no gamesare threatened withimmediate remova under
Section 831-7 and plaintiffs have not come forward with any
evidence showing that anyone has applied, or will goply, to
place any of the restricted games on public property.
Because no one dams to be threatened with irreparable
injury by the enforcement of Section831-7, the court declines
to congder the issue a this preiminary injunction stage.

American Amusement Machine Assnv. Kendrick, 115 F. Supp.
2d 943, 978 (S.D. Ind. 2000).

When a didrict court receives a mandate from a Court of
Appedls, the didtrict court's most basic duty is to comply with the
mandate. E.g., United Statesv. Polland, 56 F.3d 776, 777 (7"
Cir. 1995); Inre Continental Illinois Securities Litigation, 985
F.2d 867, 869 (7" Cir. 1993). The Seventh Circuit recently
explained the scope of the mandate rule in some detail:

Moreover, we understand that "[t]he 'most eementary
gpplication’ of this doctrine isthat whena court of gppeds has
reversed afina judgment and remanded the case, the district
court isrequired to comply with the expressor implied rulings
of the appdlate court.” Waid v. Merrill Area Public
Schools, 130 F.3d 1268, 1272 (7" Cir. 1997) (citations
omitted). Other circuits cal this corollary to the law of the
case the "mandaterule” See Ute Tribe, 114 F.3d at 1520.

However, the mandate is only contralling "as to matters
within its compass." Sprague v. Ticonic Nat'l Bank, 307
U.S. 161, 168 (1939). On remand, the digtrict court retains
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the authority to dispose of other issuesnot addressed. Seeid.
To determine what issues were actudly decided by the
mandate, we require a "careful reading of the reviewing
court'sopinion." Creek v. Village of Westhaven, 144 F.3d
441, 445 (7™ Cir. 1998). The reach of the mandate is
coextengve withthe reach of our holding, so "observations or
commentary touching upon issues not formally before the
reviewing court do not congtitute binding determinations.” 1d.

Moore v. Anderson, 222 F.3d 280, 283 (7" Cir. 2000)
(remanding didtrict court decison where district court had
erred in viewing mandate as preventing consideration of

intervening changein law).

Aninquiry into the scope of amandate requiresthe district court
to examine caefully the opinion of the Court of Appedas and
sometimesthe parties briefsto that court to determine which issues
were presented and decided. See, e.g., United Sates v. Goudy,
78 F.3d 309, 315-16 (7*" Cir. 1996) (examining briefs on apped
to determine scope of mandate). As the Seventh Circuit explained
inMoore: "Put smply, the law of the case 'does not extend to
issues an appellate court did not address.” 222 F.3d at 284,
quoting Luckey v. Miller, 929 F.2d 618, 621 (11" Cir. 1991).
The scope of the remand is determined "not by formula, but by
inference from the opinion asawhole” United Satesv. Parker,
101 F.3d 527, 528 (7*" Cir. 1996).

Inan effort to comply withthe mandate inthis case, this court has
reviewed the Court of Appeals opinion and the materids and
arguments submitted by the parties for this purpose. The plaintiffs
brief to the Court of Appedals identified Section 831-7 as one of
what plantiffs caled "the Chalenged Provisons” However,
plaintiffs brief to the Court of Appeds did not address this court's
finding that no threat of irreparable injury had been shown with
respect to Section 831-7. Even more important, the Court of
Appeds did not address that finding that no threat of irreparable
injury had been shown.
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To block enforcement of Section 831-7, plaintiffs rely on the
Court of Appeds statement that plaintiffs "will suffer irreparable
harm if the ordinance is permitted to go into effect, because
compliance with it will impose cogts on them of dtering their
fadlities and will also cause them to lose revenue.” American
Amusement Machine Ass'n, 244 F.3d at 580. The Court of
Appeds reference to "dtering their facilities’ could not have
included any games on"public property.” The undisputed evidence
showed that there were no such games on public property. The
Court of Appeds reference to losing revenue aso could not have
gpplied to any games on public property. Again, there is no
evidence that anyone had applied or would apply to place any
regulated gamesonpublic property. The opinion and mandate from
the Court of Appeds thus appear not have reached whether
enforcement of Section 831-7 should be enjoined.

This court's finding that Section 831-7 had not been shown to
threaten anyone with imminent irreparable harm therefore was not
affected by the Court of Appeals decison. The mandate does not,
in this court's view, require a priminary injunction againgt its
enforcement. In the absence of a challenge by a person with
ganding who can show a threat of imminent irreparable harm,
preliminary injunctive rdief would not be warranted regardless of
the merits of ahypothetical condtitutiona claim.

Pantiffs aso argue that the Court of Appedls held that plaintiffs
arelikely to prevail on the merits of their chalenge to the definition
of video games harmful to minors, which incorporates the concept
of "grgphic violence' as defined in the ordinance. Plaintiffs reason
that, because Section831-7aso incorporatesthat definition, it must
be uncongtitutiona and its enforcement should be enjoined.

The argument is not persuasive for two independent reasons.
Firgt, such arguments on the merits Smply cannot subgtitute for a
direct chdlenge to and reversal of this court's finding on the
dispositive issue of irreparable harm.  Second, plaintiffs reading
does not address the well-established difference betweenthe limits
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the Firs Amendment imposes on a government acting in a
regulatory capacity and the limitsit imposes ona government acting
in its proprietary capacity.

That difference was noted in this court's brief discusson of
Section831-7 withacitaionto I nternational Societyfor Krishna
Consciousness, Inc. v. Lee, 505 U.S. 672, 678 (1992). Thecited
passage from the Supreme Court's opinion states:

But it is aso well settled that the government need not permit
dl forms of speech on property that it owns and controls.
Postal Service v. Council of Greenburgh Civic Assns,,
453 U.S. 114, 129 (1981); Greer v. Spock, 424 U.S. 828
(1976). Where the government is acting as a proprietor,
managing its internal operations, rather than acting as
lawmaker withthe power to regulate or license, itsactionwill
not be subjected to the heightened review to which itsactions
asalawmaker may be subject. [United Satesv. Kokinda,
497 U.S. 720, 725 (1990)] (plurdity opinion) (citing
Cafeteria & Restaurant Workers v. McElroy, 367 U.S.
886, 896 (1961)).

In International Society, the Supreme Court uphed as
"reasonable’ a loca government's proprietary redrictions on
digtribution of rdigious literature and solicitation of gifts. Those
redrictions could not possibly have survived the grict scrutiny
gpplied to the government regulations on speech beyond its own
property. Smilarly, the Seventh Circuit has rdied on such
diginctions and the doctrines of public and non-public forums to
uphold redtrictions on speech on government property that aso
would not survive such drict scrutiny in aregulatory context. See,
e.g., Sefick v. Gardner, 164 F.3d 370, 372-73 (7" Cir. 1998)
(upholding excluson of Sdiric digplay from lobby of Dirksen
Building where federd courtsin Chicago are located).

The Seventh Circuit's opinion in this case did not address this
well-established difference between the law that applies to
regulatory and proprietary actions. Plaintiffs assertion that the
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Seventh Circuit meant to resolve the congtitutiondity of Section
831-7 without even discussing the difference (and  without
addressing the lack of evidence of threatened harm) seems
improbable.

In any event, even without taking into account the difference
betweenalocal government'sproprietary and regulatory roles, such
arguments on the merits cannot subgtitute for a showing of athreat
of imminent irreparable harm. If aplaintiff believesit can show such
athredt, it may file a renewed motion for preliminary injunction on
that ground, and the court will congder it promptly. At this point,
however, the mandate of the Court of Appeals does not require or
even support such an injunction because of the lack of evidence
showing an imminent threat of irreparable harm.

Accordingly, the court is issuing today a preliminary injunction
that enjoins enforcement of Sections 831-5(h), (i), and (j), and
Sections 831-6(f), (g), and (h) of Ordinance 72, as applied to
"graphic violence," pending further action by an appropriate court.

Date: August 15, 2001 DAV
ID F. HAMILTON, JUDGE

United States District Court

Southern Digtrict of Indiana
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